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access to copyrighted works; photocopying in litrariea is a major 
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pear Mr , Presidents f '// 



National 



Itv^i^my pl^(0sure to feransmit to you the final report of 
Coranwsion i^f^^ New Tachnological Uses of Copyrighted Works 



f the 



During it ^/ ^erm o'f existence the Comissiori has sought to ful- 
fill its statutory bha/^er of making peconnnendations ^hich recognize *'tlife 
legitimate interestsjof copyright proprietors in cont^lling the uses to 
which their works a4m put and in improving public access and availability 
those works, believe the conclusions contained in this report strike 
^balance, / ' ^ % ; 



Chat 



i * me and all of my fellow Coi^issionera j participation^ in the 

work of ' Conmiss ion lias been an ejfciting challenge / It has been a real 
and si^tfif Lcffnt Dpportunity to help make the Copyright Law ef feat iva in an 
. ovarii l^national infpfmation policy dealing withpresent and coming rfdvances 
in^dp^npuiber aqd r;a|frographic ^technology . 



Respectfully submitted, 




Stanley H, Fuld 
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Dear Mr, PreaideAt^ j • * . . ' 

It 4^ my pileasure to transmit to you the final repor^ of th^ X. 
National CoEEission dti: New Technologicar Usee of Copyrighted Works, 

. During its ^term of^ existence the Comnission has sought to ful^ 
fill j.ts -statutory charter of making recoiimendations which recognize the 
legitimate interests of cdpyright proprietors in controlling the *uses tb> 
^ which their works are' put and in improving publi^ access and availability 
to those works, I believe the conclusions contained in this report sfcrike 
that balance # / * ^ ' 

- \ ^ i ''\ . \ ^ ^ 

' For and all of my fellow Conn^issioners ^ participation in the 
W9^k of the iontoissiori has, been an exciting chullenge. It has ieen^ a ^eal 
and si|nific'ant opportMnity help make the Copyright Law effective in an- 
overall national iriformation policy dealing with present and coming advances 
in computer and rep^grapHic teehnoloiys : " ^ 
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Durifig its term^of existence the Comnrssion has sought to ful- 
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legitimate interests of copyright proprietors in controlling the uses to 
^which their, works are pub and. in improving publiq access and a^vailtfbility ' 
to thoie ^ofks. I believe the .aonclusiSns contained in. this report strike 
that balance, v ' ^ * ^ 
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J*. J: . For me' and al^f my fellow CoOTissioners, participation in the 
.wark of the Conmission has been 'in excitiiti challenge. It has been a real 

and .Significant opportunitr to help 'make the Copyriiht Law effective in an 
S9verall jiatipna.l information policy deaiing with 'present and coming advances 

in computer and repgQgraphic technology." 
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. THE COMMISSIokAND ITS RiCOM&NDATlONS 



* Th^lJ^atibnal ^OMjlBsion 00 New Technologltal UseB of Copyrighted 
Works' (CONTU) was created by the Congres's as part' of the effort to revise' 
comprehensively the Copyril^ Laws of the United States. Early In c^a< 
C(^gressional" hearings on copyriiW law revision It becane apparent that ^' 
problems raised by the use of the new technologies of photocopying and 
computers on the authorship, dlBtrlbutlon and use of copyrighted works 

were i^'t dealt with by the then pending revision biiX, Because of the 

\ ' . ' ^' ^ ■ ' . 

vcomplexity of these probi^, this Comttlssion was craated tcf' provide the 



President and the Congress with recommendations cpnceriiing^those diapgefi,^ 

in copyright law or procedure needed both to Assure public access to cop^ 

/ 

righted works used in conjunction with computer and machine duplication I 

systems and to reepect th^ rights of owners of copyright^ In such works, 

while considering |^h€\concerns of the general public ahd the consumer. 

This RapJrt presents those recqmrnendatlons * based on the three 

years of^data collection , hearings, analysis and deliberation called for In 

the Commission's enabling legislation^. The recomendatlon# are summarized 

initially and discusBed subsequently in'detall in the chapters of this Report 

2/ / 1/ - / 

dealing with computers and photocopying. 



1/ The result of this revision was P* L, No, 94-553 (1976) now codified as 
T7 U.S.C. § 101 et se£* , selected portions of which appear In Appendix J# 
This law is referred to throughout this report as the "Act of 1976," "1976 
Act," or "new law." The legislative history oj this Act is contained in 
S. Rep. No. 473, 94th Cong,, 1st Sess. (1975), [heteinafter cited as 
Senate Report ] ; H.R. Rep, No. 1476, 94th Cong,, 2d Sess, (1976), [herein-, ' 
after cited as House Report^]; and H,R, Rep* No* 1733, '94th Cong., 2d Sess, 
(1976), thereinafter cited as Conferenc e Report ] . 

1/ Siu? Chapter III, Infra, at 21--ii5/ . 

3/ See Chapter IV, infra, at 117-^197. V " ■ C , 



B, Recommendations 
CO>ffUTERS 



Recommendations for Legisiation 



^ * i Software, o]r Programs 

The new ; copyright, law should be amended 1) to 
make Itj explicit that computer programs,. to the 
extent that they embody an author's original 
creatloii J are proper subject matter of cppyrig^t; 
2> to apply to all computer uses of copyrighted 
programs by the deletion of the present Section 
117; and 3) to assure that rightful possessors of 
copiep of computer programs can use or adapt 
these eoples-for th*Ar use* 

c 

ConmiiBsloner. Hersey's. Dissent I 
The Act^of 1976 should be-amended to make It 
explicit that copyright protection does not 
extend to a computfer program in the form in ^ 
which it is capable of being used to control 
computer operations * 



Data B/rsea 

The Act of 1976 should be amended to apply to 
all computer uses of copyrighted data ba^es ' 
and other copyrighted works fixed in computer- 
sensible media by the deletion of its prmsent/ 
Section 117* ^ 



Ne^ Works 



Works created by the use of computers should be 
afforded copyright protection if they are original 
works of authorghlp within the Act of 1976. Conse- 
quently^ tip amendment is needed. ' 



Recommendation for Regulations ^..^^^ - 

The Register of Copyrights shouJLd adopt appropriate 
regulations regarding the afflx^Clon of notice to 
and the registration and deposlt^i)f works of author 
ship ufled in conjunc£ion with dompute^rB* 



- 3 - , 
Raconmendatlon for Congressional Action 



Any legislation enacted as a result of these reconmendatlons 
should be subject. tb a periodic review to determine its ade^ 
quacy' In the light of continuing technological changee Thli 
teview should especially conalder. the Impact of such leglsla^ 
tlon on competition and consumer prices In the conputer and 
^information industries and the effect on cultural values of 
Including computer programs, within the ambit of copyright. 



PHOTOCOPYING 



Recommendation for Legislation 



The Act o^ 1976 should be amended at this time only to pro- 
%^de specific guidance for ^situations in which photocopying 
Is^ done by connnerclal organizations on demand and for profit . 

Reconmiendatlon to the Copyright Office 



In conduatln^ the five-year review of photocopying practices 
required by fi^ectlon 108(1) of the Act of 1976 p the Register 
of Copyrights should begin imediately to plan and lo^lemeQt a 
study of the overall impadt of all photodupllcatldn practices 
on both proprietors' rights and the public* a accesi^ to pub— 
lished information. 



Recommendation to Othar Government Aeancies / 

C 

Publishers i libraries and government agencies should cooperate 
in making information about the copyright status of all pub^* 
llehed works, both current and older publlcatlone, more readily 
available to the public. 



11 ; THK K5^ABLiSdMEfti,^ MANDATE AND ACTIVITIES 
OF THE CdWiSSION 



The United States and other nations are facing a ch.illengf In . 

[ . ^ • • ■ ' ■ 

. . .. ^ 

this last quarter of twentieth cantury in thu development pollclei 

concerned with Inf^tmation, Forces of economic and t etiological devalOTf- 
ment are leading to what has been called the post-^lndi^stTlal society; one 
In which the source ^of wealth lies not only in the production and distribu- 

\. ' - ' . ^ ^ ' ' ^ 

tl'dn of goods but also in the creation and dissemination of information, 

^ ■ ' ^ - 

Th# ownership and control of information and the mean^ of dls««3iidnat Ing it 

are emerging as national and international poilcy^issues * C tsncem^ about 

the iwact on indl vl dual freedom posed €y the cont^^ of the f Low of irior- 

matlon are at the forefront of public debate. The adequacy ot i:he legal 

structure ^to cope Ath the pace and rate of technological chari^j frequently 

has been caTled ,intj queBtiofa> 'Jhis R#ort dealB with certiali aspects of 

the ways In which "the copyright law should apply to the new ^te 'mologlcal 

means of handling iaformatlon* 

i _ ■ 

This Coopilssion was created to asslet the President u' d the Con^ 
gress in developing a^ national policy fqr both protecting the tghts of 
copyright owners and aasuring public access to copyrighted woi when they 
are used In computer and machine duplication systems, having iu mind the 



4/ D* Bell , The Comlnft of PoBt-In d jstrial Society' (1973). 



. 1 



5/ B.. Ringer, 'The Unfinished BuiUMess of Copyright Revislpn,' 24 U*C*L.A 



L- Rev. 951, 976 (1977). 



? - 



b/ See, e,^. , R. Saltan, CoEXjtist'-^ in^ yomputer-Readable Woriu j (1977);/ 
Privacy. Protection Study CoBmlaslon, ^pgrsoo yl Privacy in ali Information/ 
j^ociety (1977); National Commission on Electronic Fund Transfert.T EFT W» 
the United Sta^fres (1977). - ^ ' 



/ 



1 \ . ■ • 

_ 6 _ 

public and cpneumei Interest. Gopyright In the United States is created 

* 

by leglalatlon enacted under a Specific grant of power in the Ctnstitu- 

1/ - ' .. . ^ - ' • 

tlon. The first Copyright Law was enacted^ln 1790 apd. has been ameridad 



and revlfied Many times* During the development and-growth of suGh diverse : 
technologleB as radip'j television, phDnographs and records, t^pe recorders , 
motion pictures, photodup jric#tion machines, computers, j\ike boxes and com- 
munity antenna systems, /^he copyright law, in ef feet , "was easentlally that 
of 19U9 with a, few later amendments, . 

For E^ariy reasons, including the impact the technology explo^ . 
sion of the first two-thirds of this century, the Congress and the copyright 
community (authors, publishers, film makers, broadcasters, the recordine ^ 
industry, Educators Btid librarians, among others) became increasingly 
dissatisfied with the existing copyright law* It was generally felt that' 
*a complete revision rather than^^ecemeal amendment was in ord^r, Tb i 
begin that revision, the Cong/ess appropriated funds in 1^5 for the^^^S^y^ 
right Office^ of clTe Llbfary/of Congress to prepatffe a comprehensive ^'V^dyb 
recomiending changes that should be made in the law* It took twenty--one 
years for both HouseB of Congress to agree upon a completely revised law, 
and that agreement may have been made poselble, at least in part, by the 
creation of this Commiss^^n to stud^two of the most complex an^d contro^ 



vers ial ^roblem§ related to copyiig+it revision ~ photocopying aqd 
computers* 

By 1967 , when the CJongress was considering bills to revise the 
1909 Act it was apparent that the copyright problems raised by computer 
gal 

7 



uses /had not been dealt with directly in the bills then bafore the House of 



^ /■ 

]_/ U.S. Conot., Art. I, § 0, cl. 8. 



Rep^esentatiyes and thi Senate* Vt was also^clear that pny adequate 

study of thia problem would seriously delay the enactment of an urgently 

needed general revision^ bill, J ■ ' * * " " ' 

\^ To avert such a delay, in the aunmer bf 1967 , the late ^enator . j 

John L. McCle^lan and the Senate Subcommittee on Patents, Trademar4cs and 

^ Copyrlgh^met with; representatives of authors, publishers, edbcators, 

/- ^- . ' 

librarians, computer users and executive agencies. SoOn after that meeting' 

V : ^ 10/ , 

had beeh hel^. Senator. McClellan Int^duc^ a bill proy^iding for the 

establishment of the National Commission on New Technological U^es of 

Copyrl^l>ted fcor^ ''to study and compile daja on'^ the reproduction and 

^ use of copyrigtted works of^authorphip <l) in automatic systems capable 

of stg^lng, processing, retrieving, and tranaferrlng Information, and ^ 

(2) by varlouB forms of 'machine-reprpduptlon. This bill passed the 

senate ^ort October 12 , 1967r-durlng che flrft saasloa, but the' House 

* ' ■' • i. ^ 

of RepreBentatlves. took no action on It. ' ' '> .' ' . „. _ 

. ■ 

Meanwhile, varibuB ueers of copyrighted materials were c'ohcerned 
that the revision bill woul^ place unwarranted reUrictlona on the use of 
copyrighted works in the computer-baBed inf ormatVon. s,y stems 'then coq^lng 
Into wldeepread use. They believed that these^estrictions would retard 
■<*the ci-entlon and disseminaUo^ of materlair^eded for use with computer 
. retrieval ^fsyetems and suggested a three-year moratorium on liability ■ 
for ,»EOpy right infringement by uses In those systemfl. During that period / 
the new CommiaBion, to b.e created by Senator McClellan's bill, could ' 
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B/ 11. R, 2512, 9Mh Cong., Ist ^ss. (ik/). 
%l , 597, 90th Co^., Ist SesB, (1967). 

U)/ S, 2216, 90th Cong. , lat Sess. (1%7). 
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confront a^d study the matter. Authors and publlshe^, however, were £ 
tottelly QppQi'ed to such a moratorium and mad# it known that If it K 
were attached to the bill they would attemg* to^revent passage .of the 
entire bill. The tension eased when ^Senator McClellan prqposed to the^. 
.interested parties a middle ground, which wa|^^en embodied in a new 
draft of the general revision bill, ^ -introduced in the 91st Congress 
on January 22, 1969, Section 117 of that bill provided that the law 
*on the use of copyrighted works in computer systems would be unaffected ^ 
^by its enactment. The legislation included a separate title to establish 
a Conmlsslon. No further action was taken, however, during the 91st 
or 92nd Congress on either the general revision bill or thfe proposed 
Commission, 

During the 93rd Congress another bill was introduced which 

12/ 

included , 'among other mattfers, a provision establishing the Commission*^ 

This bill was enacted on December 31, 1974, as Public Law 93-- 57 3 , ^ 

which eave the Commission three years to study and compile data and 

make recbmmendMtlons on legislation or procedures concerning i - • 

(1) the reproduction and use of ' - ^- 

copyrlghted works of authorship — \ ' 

V ' ' (A) in conjunction with auto^ 

matic systems capable of stor- \ 
y^r , 4 \lng, processing, retrieving, 

md transferring information, 

Jb) by various forms of machine 
J ^ ' ,^ reproduction, not Including re-- ^ f ^ j 

' ^ . ? pro4uction by or at the requeet ^ 

of Instructprs for use In face'- 
to^face teaching activities; 
and , . , 
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11/ S. 543, 9isc UonM,, ist Sess, (1969). ' ^ ..^ 

12/ S. 3976p .^93d Cong, , gd Sess. (1974) , ^ enacted as Pub, L. No. 93-573 , 
theitext^i^f J^hich Is found .in Apprfjidlx'B. 

'1 '.1 . 
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(2) the creation of new works by 
the application or intervention of 
such automatic systems of mathine 
reproduction* ^ 



On July 25^ 1975, seven months af teKenactment of the bill. 

President Ford announced aflpointmgnt of the following Commissioners, 

according to the criteria set out in the organic legislation: 

From authors and other copyright^^wners i 

m 

^ohn Hersey, President of the Authors League of America 
/ Dan Lacy, Senior Vic# President, HcGraw Hill, Inc* ^ 

_y . E, Gabriel Perle, Vice President-Law, Timej Inc. 

Hershel b/ Satbin , President, Zlff^-Davis Publishing Co. 

Frbm copyright users i ^ 

- . . ' 13/ 

^ William S. Dix, Librarian Emeritus, Princetoa Unlveraity 
Arthur R^Miller, Professor of Law, Harvard Law School 
Robert Wedgeworthj Executive Director, American Library 

Association ^ 
Alice E* WilcoXj Director, Minnesota Inte^;ilbrary Tele- 
1 communications Exchange * ' ^ " ' 

From the public.' , ' / • 

•* , 

George D. Caryj retired Register of Copyrights 
Stanley H. Fuld ,/ reti red Chief Judge of the 

State of New York and the %ew York Court 

of Appeals ^ 
Rhoda H, Karpatkin, Executive Director, Consumers 
f Union 

Melville Nimer, Professor of Law, UCLArLaw School 
The Librarian ^f Congress and the Register of Copyrights we|k ^ti^nated 
officio members of^the eommlssion; of these two oftly the Librarian had a 
vote in Commission matters, . ^ 

^ Jud^ Fuld and Mr. ^ Nimer were designated Chairman and Vice Chalr = 
man of^ the Conimlesionj raspecti vely, ' - ■ 



Comjnissloner Di3|' dlei On February 22, 1978. 

14/ Biographical\s^tatements about the CQnimisaioners are contained in' 
Appendix c to thls\Report. ^ ^ 




^ As previously indicated, seven months of the three^year term 
allotted the Commission for the completion of its task had already passed 
at the time the Commiaaioners were appoiivted^ At its initial meeting qn 
October 8, 1975rthe^Commlsalon, after appointing Arthur J. Levlne as ^ 



^ 15/ 

Executive Director and authorizing recruitment of a staff, proceeded 
directly to outline its substantive goals. It dlBcussed the scop.e of the 
^work entrusted to it ahd noted that It would study not only the issues 
relatfed to computer uses and computer-asslsted creation of tf^opyrlghted 
works but al^o the separate issue of J^tetotocopylng, ^ • ^ j 



. The Commission, a% originally conceived, was designed primarily 

to assist in the resolutlon-^f Issues relating to the impact of the computer' 

16/ ■ , . 

on copyrighted works, but the organic legislation added the photocopying 

issue to the Commission's mandate* The concern of. copyright proprietors 

with the ^impact of photocopyl/ng pn the disse^Tm€ion of their copyrighted ^ 



15/ Biographical statements about the (pomm^sslon Staff are contained 
Appendix ^ to this Report. * ; ^ ^ 



ijb/ S. 2216, 90th Cong., let Sess. (1967)|, in which the Commlfegidh was 
initially proposed, referred to the purpose of * ttie Commission ai'.being 

to study snd compile d4ta on the repro- 
duction and jise^ of copy.rlghted works of 
authorship (1) in automatic systema cap^ ^ 
able of ^storing, processing, retrieving, 
and transf^erring Information , ^and (2) by / =^ ^ 

Viarlous f Qrms of machine reproduction* ^^L 
I 

While subi^riction (2) -rg-f erred to machine reproduption , the drafters of 
that bill had not envisioned the impact of mode"rn reprography, and photon- 
copying was not cqnsldered tq be as significant or complex a problem as any 
of those creaced by the computer. The Report accompAying 2216 does 
mention photocopying as one of the problemis for which a study commission 
was then being proposed , see S, Rep. No, 640, 90th Cong,, Ist Sees. (1967), 
but tgstiniony at hearings on bills for the general revision of the Copyright 
Act indicate th^^t the computer, rather than the photocopying machine, was \ 
the main reason for the creation of a special study commission* See, / 
Hearings on S. 59 7 > 90th C^^. , 1st Sess* , * (1967) Parts I^IV. 
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works ,h|8 grown conBiderably since 1^7. At the outset the Commission- 
ers' first organizational task was to develop a aystematic approach for 

■J 

addressing the major issues in their mandate. Since the Congress was still 

considering the photocopying issue, t^e Register of Copyrights urged the 

Comisaioners to concentrate their initial efforts on the computer pro blem?^^ 

In the meantliae. so,that the OonffliBslon could better/ unders tand 

the complexities ofUhe photocopying issue and the views of publishers.^ 

f 19/ 

authors, librarians and users. It appointed an adhoc^^ committee' to report 
to the full Commission on the various issues relating to photocopying. 

The Commission decided that, rather than pursuing, the computers- 
related issues to .the exclusion of photocopying, it Bhould'carry on 
Parallel studies. The Commission also recognized that, beforeXlt could, ' - 
set jiny final Schedule for its work,, it would have to eduaate Aself on ' 
.the actual and potential technologies ^ and practices in. the two areas of' ' 



tn Williams & Wilklns^go^v^ Un ited Sta tes. 420 Ls . 376 (1975) an 
equally divided Supreme CourT ITlIhHurTTSTten opinion left uLis u^bed 

that rh" r f '^P"^^ °' ^87 F.2d 1345 (1973) 

that the photocopying o.f medical and scientific Journals done by the National 

L bpry ot Medicine and the National Institutes of Health as part S ? t 

he r .edicai research^^ education activities did not constJtu e ' 
infringement of the copyrtghts In the Journals copied . ° 

Mat Trff ' ^°"^"ering the computer problems were evi = 

JSS or.^e bl "fh "'T P^°^-°Pyi"8 w"e addressed by Sec.Ioi 

108 uf the bill then pending in the Congress which became the 1976 Art 
Legislative proposals concerning the computer issue had no onlbee^ ' 
on, t ted from that bill, but by specific statutory language (Section 117) 
all rights l« coaputer=.related works were to be frozen in thel^ pre- 
revlslon status presumably pending recommendations of the Commission. 
The Conm, ssion believed , that hearings on photocopying might impinge 
"af^h r "1 P"visions relating to photocopying in tMr iU ^nd 

hfu'i ^""^ therefore be deferred until a tfr 

thu Ltfglslative etfort was coraplettsd* fii^er 

FthfcommuJfe?""'"'''-?'™^"'""*^"' "^"^y' '^^^ Dix as membors 



\ 



Its nandata\ It, had made a ■start on /photocopying j it Low directed the' 

Staff to plan an Informatiori program on the computer issue to give the , 

Wisslon an overall vl^w of the current state of computer science and 

technology, and of the ways it might be applied Ih the fu^re to the 

• storing, processing, retrieving and transferring of information.*' 

In response to the Commission's request for basic irif ormation^ 

on computer technology, representatives of ^ companies concerned w^tb ' - 

information and computers briefed the Commissioners on. the_hl*S^rical 

development of computers; on the current state and future potentlal-of 

computer technology; on the use and applications of data bases; and on 

the way new works are created by computec use. Professional societies 

assisted the Commission staff in setting up panels of experts to instruct 

the Commissl(feers in various forms of information flow and developing 

means for information access. Among the subjects covered were the Impact 

of technology on the processing of Information; the educational functions 

of computers; management of information; and the usee of micrographics ■, 

in publishing and copying technology. Representatives from consumer and 

20/ 

public interest organizations advised the Commission pf their concerns,^ 



The Commlasloners #rso heard presentations *from represfincatlves 
of the prlrvclpal cxade aissoclat ions In the comput^er and information aclences 
who were convereant with .the new means" of transferring Informati^ and were 
concerned, in various ways, with the need to provide legal protection for ^ 
the rights of the creators^ and publishers of works disseminated by these new 
means. The witnesses emphasized that nfew methods of storing, retrieving and 
printing data were changing and affectjAg traditional publlghing practices./ 

20/ A listing of all peraons appearing before the Commission including 
the subject 'of their |lsci|ssion and dates of appearance is contained in 
^^fT^^ndix E to this re^r^^^ 
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. ■ • ^• ■ ■ , . 

. * ^* ^. =■ . - 

^ - After conducting these initial investigations, the Commission 



lopted a. prtliminar3f research plan, pfapared by the staff, to guide its 



' work i^fthTOiigh''^t'he-'' res t of Its term* The computer Issues were categorized 

* as* follows: (1) Computer usep of conventional works of , authorship; 
,^ ; 1. ; ' ^ : ' ' ^ ' ' ^ ' ' r , 

(2) p^Sj^rlefeary rLghts in*data bases; (3) computer softirarei and (^) new 

works clreated by appiitp^ion of ^compii^er. Adcordingly, the Ctenmission 

.^^ecjlded that it wdurd iholS ^bllc. hearings and initiate the collection of 
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information on computer-reljited issues beginning in the suraer of 1976. 
Subcommitteee dealing with the computer issues would then analyz'e this data 
and draft reports ^ which would be circulated for public comment and tref ined 
^r a final recommendation to the Congress at the end of the Commission's 
term. The photocopying issue was to be the subject of hearings beginning 
in the winter of. 1976 ♦ The Photpcopy Subcommittee would then prepare its 
report on that issue so that it could be circulated for public comment and 
put in final form as recommendations to the Congress before the end ^f the 
J Cdmmiesion's term- 

.To expedite the work of the ^Commission , Chairman Fuld assigned 
the Cotmniss loners to four Subcommittees* * 
^hotocopyinj^ . 
Vice-cHairman Niimer 

Commissioners Herseyj Lacy, Wedgeworth, Wilcox " 
uter Software " 



Chairman Fuld 

Commissioners Miller, Perle 
uter Data Bases 



Commissioners Cary^ Lacy , Wedgeworth 
Computer ^Created Workg 

Commissioners Dix, Karpatkin, Miller» Sarbin 



The Comnission directed the staff to arrange for certain 

research contracts and to initiate a series |£ hearings to gather the 

views of both proprietors and users of copyrighted works,' In the photo- 

cop^ying area the research activities directed primarily toward 

assembling data on the volume and nature of photocopying of copyrighted 

materialss and in the copputer area towa^d^^attempting to define the 

impact on both users and producers of proprietary protection for computer^^ 

produced works, software and data bases p One particularly difficult 

problem was trying to define the impact on the ultimate consumer of ' 

changes in copi^right ^aw and procedure applicable both to photocopying 

and computer uses* ' * ' 

The results of these studies as well as the views of interested 
' " " ^ % 

parties were presented to the Commission in a series of hearings beginning^ 
21/ /' 
in May of 1976. Witnesses appeared representing a wide spectrum of 

S 

interests concerning photocopying, computer software, data bases and new 

works* These witnesses appeared as Individual experts in some instances 

but more often represented interested organizations publishers, authors, 

librarians Information companies, computer manufacturers, independent 

7 22/ 
software producers, computer users and various professional associations* 

The information presented by these withesses and collected bs^ the research 
projects provided the foundation for the preparation of the various Sub- 
committee reports and the subsequent Commission deliberations. 



21/-' See Appendix G for a chronological listing of the meetings and hearings 
conducted by the Commission. 

22/ See Appendix F f or^ a listing of witneBses and the organizations repre- 
Hented* # 
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The Btudlas qcnducted for the Commission are discussed in the . 

i 

.chap&ers of this Report dealing with the substantive areag to which thev 
apply. The study that .addressed the questions of impact on tha general 

- \ ' ' 

consumer, however, deserves soo^e mention at this point since it addressed 
all of the areas studied by the Commission. * 

^ Early in the Commission's deil befat ions , the question'^a raisld 
of the impact of any _ recommendat Ions that the Commission might. make on the 

it 

ultimate consumer or the pufilic at large. The answer to the question was 
not readily. apparent.^ Consequently, the Commission directed the staff to 
plan a study that would lattempt to address this topic. After the staff's 
development of a general plan, contracts were placed with the Public ' 
Interest Econoffllcs Center (PIE-C) and the Public Interest Satellite Asso- 
cidtion (PISA) to prepare an economic analysis of these issues and to 
convene two conferences of representatives from interested consumer and 
public interest organizations to provide additional information for the 
■analysis. The findings of that study generally were that copyright 
protection for works produced by and uried in conjunction with computers 
and reprographic systems was apprctpriate so long as it did not impede 
public access to such works or, otherwise extend monopoly power. The 
Jifisults of that study are considered in the analysis of the Commission's 
recomraendut ions which follow. , 



•23/ A bibliography of the reports prepared for the Commission and a 
summary of each research project appears in Appendix (1. 

24/ M. Breslow. A. Ferguson and L. Haverkamp, An^Analysis of C omputer and 
ihotoco£yijTg^^s8ue^^ 

Ulti mate Lonsu mer [1978). [Hereinafter cited as PIE- CntQpo7F7r'^"~~~ 

|5/ A listing of the representatives f rom-thusc organizations can be 
tound at page lb of Appendix H to this Rcsport. 
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addi 



addition tOi Che hearings hald by'tht {ull Goamitildn a 



regular basis, the SubcQflmiCCeas met to formulate, draft and revise their 

' ' ' ■ ' \ J , " / ' ■ 

respective reports d^oncerriing^ their areas of inquiry. After Comissioh 
review, 'lij^se 'reports were of fered ^f^ public >cflmffient and the full^ 
Coflmissidn reviewed N^rlptters and took testimony from those ifho>respdnded, 

k As wbffk.progMssedi it beeame clear that Gongresi had been cor-, 

rect in providing three\vears jEOF-t^e Comission to complete it*s work, ^ 
Because there had been a T^ven-tnonth delay between *the legal creation of 
the Comission and the appoy.ntmiut of |ts members ^ Representative ' « 
Kastenmaier ,introdueed a bill whichj after i t became^, law , granted 
the, Commission^ an additional f even monttis to comRlete its work and 
pcepare this rsport,* , • 

During the Commission's life, the Act of| 1976 was enacted and 
became effect ^ve» In 'anticipation of the work of^the Conmission and of 

this Report, the drafters of the statute eKplicitly s^ta^ed that it did not 

' * 28/ 

addresi or deal wifh compjjter issues/ Instead^ it addressed and dealt 
with certain photocopyittg i^ssues by codifying the equitable defense of 
'fair use*' and by expressly specifying certain additional rights of 

"7" ' ' ■■ ■ ' ' ■ ■ . ' . 

some 1 ibr arias and archives i- -^^^ Guidelines to aid in intexpret ing* jthose 
proviaipna relatirig to interlibrary loan photocopying wer.f developed 



26/ H.R. 95th Cong., 1st Sess. (1977). / " / " 

2_7/ Pub. L, No. 95-146 ( 1977) . The text of this A^t is contained in 
Appendix B . ^ 

' - , 

28/ 17 U.S.C. § 117 1 and House Kepor t , supra note I, at 116. 

W 17 ^U.S.C. § 107. . . ^ 

30/ 17 U.S,C, § 108. 




n 

4. i 
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with the/ feoamisaion'e assistance mi incorporated by Congress info the Con*- 
ference Report, These are , discussad in detail in the chapter of this ^ 
Report devoted to phot|rcopyitig, ■ - / 

The computer use ^saues addressed by^the Gommlaslonp dis^^uffaid In 
Chapter IIIj are of relat>ilvel^ recent vintage* In this respect, they' differ 
. from certain of Che ph©tocopyln|; iesuet which were the subject of TOncern as 
early as the 19%<Sh^' 'lUndi^ ,th^^^ law in force during, the early 

pnases of compu^ef development it was unclear whether unauthorized place- 
ment of a* copyrighted work into d coaputer amounted to the preparation of 
a copy in violation of the r^i^^hts of the copyright owner in view of the ^ 

"Supreme Court holding tha't .a piano roll was not a "copy'- of the music It 

^ ' . ^ ' - ^ ^' ''^^ 
caused to be played since It was incapable of being read by the unaided 

human eye, ^ * . ^ 

, Even when an apparent work of authbrahlp was prepared^«tf or com'^ 

puter use and then employed in conjunction with a computerV federal 

copyright could exist under the 1909 Act only if th^ work had been published . 

with the ^qulsite copyright notice. Unpublished^ Works were protected _ 

state law dealing with comon law copyright. But ff the work was publisiied 



31/ Conf^rence_ Report , sOpra^ ndte at 72 . 
32/ _See p. 117, irifra . 
33/ See pp. 21-115, infra. 



3A/ ^OT example, the so--called Gentlemen's Agreement on Photocopying was 
established in 1935 to provide guidelines for the most common types of library 
photographic reproduction, * , 

35 / White-Smith Music Publishing Co. Apollo Co . , 209 U.S. 1 (1908). 



without the notice required *by the federal copyright law It was in the pub- 
lip domain under the 19j09 Act, Again, fthli meant that few federal copyrlg^ 
questions were raisedp 

Modern computer systems' either are used, or have ttie capability, 
tb transmit, store and receive Information across great 'dlsiancegjf In \ 
epn junction wltK telephone lines or specialized comunieatiohs f^cliltfi^%i 
a computer, coupled with a cathode ray terminal or a prinjcing 4gvicej flF 
may be used to display or copy information located elthe^ in* Its ^toi'age 
unit or in tha^ of another computer^ thousands of miles ^way. (^Ar the 
new copyright jlaw, the information displayed or copied ^ay often be a copy- 
rtj|hted w#k. The terms "displayj* and '<cppy" are Important for the pur- 
posee of thii Report, since each of those acts, uniess authorized, 

- \ ■ - Js^ i 

constitutes a copyright infringement, 1 . 

A brief overview of the most relevant provisions of the 19^6 Act 

/ - ■ ■ , . ^ _ & - 

may be helpful in placing In -conjtext the discussions which follow. Federal 



cop/tight now protects original works of authorship in conventional or eltfc 



tronlc media frop the moment of. their creation without the need to affix ^ 
notice and publish as required under the^bld law. Since no. action need 
be^ taken to aGquire the copyright, much of t he material used" or stored In 
computer, systema will be copyrighted^ Copyright protectiori lasts' for , the 

\ ' , 37/ ; ^ ' yH/ ; 

life of the author plus fifty Vears or, i%i the cape of i^orHs which ere * 
anonymous* pseudonymous, or mide for hire, for seventy^five years frpm 



36/ 17 U-S.C. S§ lp(a) and 302. 



17/ 17 UriS.Ci. 3U2(a^. 

3^/ Works made for hire include^ all works made by employees within the 
scope of their employi&ent and certain specifically ordered or conmlssioned 
wor'ks. 17 U,S*C. § 101* , i 



\ 



■. . ' .>-'^i9 - • ■. •■ : ' ^ 

publication or one hundrad years /from ereatlon, whlch^var .parlod Is h ' 

r - ^ " " ^' " 

shortar, ^ ' ^ ^ ^ . ^ 

Tha ownes of copyright In a worl^^vthe axcluslve right to do or 

authorize tha follovlngi . ' ^ , 

(a) prapara coplas of tha work| 
. ^ 40/ 
Xb) prepara derlvaclva works basad upon It? 

^ . . * ■ . ' ' ^ ■ 

/(c) distribute coplas of It publlcly^by sala, rantali 

laasa^p or landing | ' . - ^ 

>( / ' . ' ' ' . .. " ■ . 

_ / (d) ^perform ce)cAln wo^k# publicly | ^ and. " 

* / (g) display certain works publicly. 

/ Whan sooieona othar than the copyright owur — or a"" parson acting 

with the Qwnar's panBisslon — eomlts one of those acts It is an lirfrlnge— 

mant.o£^\ha copyright unless It comes within a^ exception providad by tha 

law* The copyright ownar pdssissas against such Infringers itich ramedies 

c ^ . . ^ ,Mi ^ : M/ , . / 44/ : 

as injunctions j damages and profits, costs and attorney's fees or 

\ ^ Ml ^ ' ' ■ - . ■ ■ " ' 

criminal proaacutlon* . .= ■ ^ ' ' 

^ ' ■ • . i- ■ ^ ■ = . . ^ 

. ' t\ . . . ■ ^ = . 



=1 



17^ U^S.Ci ii 302(c), ; V / ■ 

^ ^ ' /r ^ : V ■ ^ - ^ ■ ■ ' . ^ 

. '* <^ ^ ■ .| ' = . 

4^/ Derivative works Include translations, abrldgartents » transf orBationa 
and adaptationsj- 17 U,S,C* S 101. ? . ' 

- \ - , • ■ ■ ^ --^ ^ ' ^ 

±1/ 17 U*S*C, § 501(a), ^ ' . 

42/ 17 U.S.C* § 502, - / v , " 

43/ 17 U*S,C, § 504,, - 4 . 

^/ 17 l|;s.C* § 505, " 



, 45/ 17 U.S.C, § 506, 

O 
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. III. OOMPUraRS AND COPYRIGHT 



A, Introduction 



The Congress, in creatlni the ComfflM^W* Wracted that It 
address two broad subj^tits coifc^rnlng computa^ 4n^4&pyr^ the 

creation 6£ new works ^with computer assistance and the use of copy- 

■ — '^ , ; • - 

rigfi^aid Horks lii Conjunction with computers^ Wi^1i respect to the second 
Bubject^the Conmlision has considered three separate issues — the** , f 
placemerit into coiiputers pf any copyrighted works p the use of automated,^ 
data bases and ^pyrlght protection for the Intellectual property in 
computer programpp . 



■ \ fiecausi this study was to ba undertaken^ trie Congress Included 

a section in the new copyright law ^^^elf ylng that a copyright owner had 
the same rights with respej^t to^computer uses of copyrighted w^ks as ' 

'w^re available under tha/cqpyri|ht, la^ prior to the effective date of 

, ^ ^ - " S ' ^. / ' ^ ^ \ ^- ^ - ' 

the Act of 1976 — existing stitd statuteSs^casa law and the provisions ' 

of the , Copyright Act pf^O?. Tfia leglslatlye history or tlie^^^^l^^ ' 
Act claarly shows that the Congress Intended that the provision wpuld 



... 



>i4 be. contiriua^-s"eWi^DATatad-6r^^m^ tjils Cofimiiaslon's 



47/ 



recommendations * 



3 



5, BsQl^round 



From the Renaissance through the tnflustrlal Revolution to the 
pre^eqt J techndloglcal developments have consistently axtanded_^ociety*s^ 
power to control natural phenomena and to shape Its pwn destiny. The rttpid 



.46/ 17 UVS-C. S 1^7^ / . 

47/ House Report > supra note 1^ at 116 • if 



f: 
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.devBlopoenfcs.ln communlcttloni and loformac'ion technology of the past threa 
decades have ItpBeaBufably ^kpanded and ejitend.d tha power of humankommunl- 

One of tjie most important contrlbutiofts to the communicMtipn and 

rlnfortatian revolution has been the digital computer. Animated by elamenta 

ot;;^uman cr^Mtlva g^ius / chesa 'nmchlnat are opting new avanuag for record 

ing, storlpa and transmittHig' hLtoan thought . Naw^aans of*communieatlon 
' ^ ^ . ^ - ' r ■ - 

tranBcehd w^s fixed on pal^r or fmigas on^lHlm and permii authors to^ 

communlcata creatlvaly, adaptlvely .and dynamlcaliy with their audieneai^ 

; The first cosmaccial compiitarSj built ehortlx after World War II, 

were based largely bn .vacuum tubes and wara so expensive that only the \ 

^goyarnment or the largest eorp6rations could aven eonsidar owning them. 

In order to^functlori, the typjlcal early computer requi^d an anv^ronmen^ In 

which temperature and ^Idl^y were carefully monltorad. j,Jt,was ^..aLi J led 

programs tfreat^tf^y i€s oanufacturer and users exclusively for i' - 

particular computer* 



^ * laubsaquant generations of .computers have bean characterized by 

d,camat4c. reductions In the size", energy raquiraments and prtci ftfr'^a^giveri ' 
amount of comp^tationpr ppwar. These ganerafrions' are measurad by the 
chan^ls in thq electronic circuitry o^ the computer/ The four generations 
now gehera^ll^ acknowledged have been based upon vdcuut tubes, translatoifs , 
printed circuits and integrated circuits, raspactlvely. 



C. ■ Fountatllbn for the Rgcoamendatlons 

1= ■ ■ ■ ^- * ^ " • . 

''''' ^ ' ^ ; ■ 

^ * 1, Computer Programs' . * 

Computer programs are a form of^wrltlng virtually unkaoirn tweatyr 
five years ago. They consist of sets of inst^ctlons whlehj when properly ^ 
drafted^ are used Invaii alTOst llaltless Qumber of ways to release human ... r 
" beings f rtm such diverse mundane ^askf^aa preparing payrolls ^^^©nltiStlng ^ 
airtfraft irtstrumentSt taking data Yeddlng8'an4 making calculations for 
research, setting type ^ operating assembly lines, and faking Inventory, 
They are prepared by the careful fli^tlon of words » phrases," numbers and 
other symbols In vartous media. -. The' Instructions that make up a program ^ ^ - 
can tie ^Md, understood, and followed by a himan being. For both eco^ 



nomlc and ^humanitarian reasons , It is. undesirable fof people tOf^carry 
out^^maihitally the prodfss described Iri palnMafclng detail in a c^put< 
program* ^kacRlnes, lacking hi^n attributes, cannot object to carrying 
out repetitious^ boring, and tedious tasks. Because machlrtes can'\and db 
perform these tasks, people are free to do those other things whiah they 
alone can do or which they find a m^bre rewarding expenditure of ^eir 
dfforts. 

/ There have been great changes in the construction of computers 

and changes as well in the media in which programs are recorded. Periodic 
propreaa has seen the, development , utllizatio^ and , In some dases, the 
passage 4nto obsolescence of bulky plug bdards, punchfed paper cards and tape, 
magnetic tapes and disks and semicondu'ctor *chips. It should* be emp has lEed 
that these developments reflect differences only in the media in^^hich pro-' 



i 



48/ f€eparat^ Opinions'- by Commissioners Nimer, Hersey and Karpatkin follow 
at pp. 66-93, i^nfra. 
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igpans are stored and not changea In the nature of the prograof themsalves. 

The evolution of these media Is 6|.mll%r t© that of devices for 
playing recorded music • Circuit boards may be comparad to* sugle boxes ' ^ 
punched paper to piano rolls |W^^^ magnetic disks and tapes store music 
and programs in precisely the s^tofi manner * Both recorded" music and com- ' 
putter, programs are sets oi|>'inf0tmation in a form whlehp^ whan pa^e^.^over 
a magnetised head, cause minute currents to f lowllfl such^a way that desired 
physical work gets done* * j 

- The need for protecting the form of' expressd^on Ahosen tby the 



* aOthor^pf ^ completer program has gtowtf proport^Dnally with two ratated 
^ concurrent , trends. * Computer^ have b&ome" less cumbafsome and expensive , 
, so that iMivlduals can and do &wn computers in their homes and:^ of flees 
more power than the first commercial computers s while at the^ame— , 



tlm^ grograifts have become'^lesg apd less frequejitly writtfen to comply 



<¥^j^Ln t'h4 requirements Imposed by a single'^purpdse%a0^1tie 



Just as there was little need _to protfect the ridged brass'wheel 
In a nineteenth century music box, so too there was little reason to pro- 
tect the wired circuit or plug boards of early coj^t era* The cost 
making the wheel was inseparable from the cost of producing ^he ridged 
final product I The cost of copying a r|el of magnetic tape * whether it 
contains a Chopin Etude or a computer program, is small* Thus the 
following proposition seems 'sound r if the .cost of duplicating inform- 
nation Is small, then It Is easy for a less than scrupulous person to 
duplicate it. This means that legal as. well as physical prot4ftion for 
d thy information is, a necessary incentive if such information la to be 



ere 
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This proposition la the underlying prfiiciple of copyright , but 
from 1908 until early 1972 the copyrliht lawi of the United States did not 

■ ^'^ ' • • "^"V^ ' ^ 

retlect accaptance of It with respect to one form of expression — recorded 
sounds, BecausBthe Supreme Court held in 1908 that since a piano roll* 
was not readily peteeptlblfl(jomiJi(n eyes it was not a copy^iof the music 



It rendered on a player piaK^^ ^.therf #^s almost "open season,*' at least 
in terms of federal law, on the duplication of ^pi^no rolls , shellad and 
vinyl records arid audio tape recordings* Certrfln^'states ma^de it illegal ' 
to duplicate such^works, but federal copyright remained almiost^powerieaa 
in this area;i While this rule was of ten .crlt&lzed, Ite-aff^ct was 
apparently hot too deleterious to producers of recorded iounds as^lone 
^ as the cost of disk duplication made cocmercial piracy expensive to under- 
take. Records anri piano rolls wife doubtless: duplicated andasald, but on. a 

■ ^ . j ' ' \ ' ' ' - 

less than threatAnlng sca^e. The development of inexpensive transistorised 

tape recording equipment and its use by orgAnlEed pirates posed serious 

Gcoaomlc prbblems for either the 1908 rule or the recording industry. 

But the principle persevered and finally prevailed in the Sound Record- 

, i<ig Act of 1971, which provided sanctions against those who engage in 

the unauthorized dupllcatibn of s.pund recordings. 

As the number of .^lomputers has increased dramatically, so has 

^ the^ number of programs with which they mky be used. While the first com- V 

puters were designed and programed to do one or only a few specific tasks 

.an ever Increasing proportion of all computers are general-purpose machines 

which perfprm diverse tasks, depending in part upon the programs with which 



H/ White-Smith Music Pub. Co. v, Apollo Co. , 209 U.S, 1 (1908), 
50/ p:l. 92-140, 85. Stat, 391 (1971). : ^ 



" ■ ■ " ■ ■ .. , . . . ■ . ^-afr"- : ^ 

- '' ' ' ' ■ " ' * 

'jiT- ■ - ■ ■ ■ * • ^ ' - * " 

^ they are UBed. Early progws were designed by madhlne'lljnufacturers t« b. 

used in conjunction with one model or Bven one, individual conput.r. Today 

, many proirams are designed to operate on any nuobe*. of machine from one 

" °an"*«?tur|rsi In addltlon.,^^ 

* is'^ irpwing proportion of proirams c ^ 

- make machines . These people may be uaars or they may* ie. and increflligly 
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are, programmers or Bmall firms who market their war^ for use Individual 

machine owners who are pot In a position tq write thelr^ own programs, just' 

as Vlctrola once mad. most of the first record players and records, so 'too 

Idld .early machine manufacturers write most of the first programs. RCA, 

Victtola's touccessdr, still produces iound recordings (but , Interestingly 

enough, not phonographs), but so do hundreds of other firms. If present 

computer Industry trends continue, it is all but certain that programs 

written by non-machine manufacturers will gain an Increasing share of the 

mirket, not only btecause writing progAmsi and building machines are two 

vfry different skills that need not necessarily co-occur, but also because 
' . . ,51/ 

program writing requires little capital Irivestment. 

■ ' - - ■ _ ■ . t ■ . ■ - . ^ , 

„The cost of developing computer programs is far greater than 

the cost of thair dupllcatlori, Consaquently , con^uter Brograms , as the 

pre\^ious dlseusfilon illustratas,- are lively to be disseminated only If i 

^1^^' ijiaidleator eip recovar all of Its coats 
V - .1 P^"^ ^ f^^r ^^ofit on the firs't sale of 

% the work, thus leaving It unconcerned 

about the later publication of the work; or 

(2). The creator can spread its costs^over ^ 
^ultip^e copies of the work with some 
form of protection against unauthor-- ' c 

ized duplication of the work; or > 



51/ See the dlscuaslon of barriers to entry In the hardware and aoftware 
markets, p* 59, infra. ' 



( 



(3) The areator's costs are borne by a&ocherp 
. , as, for exampla, when the gc^vernment or a 

foundation offers prizes or^wards; or 

(4) The creator Is indifferent to cost 
and donates the work to the' ^public. 

. ■ . / / : ^''V^ 

The conseqsence of the first poisibilitjr would be that the price 
of virtually any program wouX^>be: so high that there would necessarily be 
a drastic reduction in the number of programs marketed. In this country, 
possibilities three and four occur but rarely outside of academic and 
government-Sponsored research. Computer programs are the, product of great 
Intellectual effort and their utility is unquestionable. The Comisslon 
is; therefore, satisfied that some form of protection is necessary to 
encourage the creation and broad distribution of computer programs in a 
competitive market* - » ; . ^ 

The conclusioh of the CcOTiisslon is that the continued avail- 

52/^ 

ability of copyright protection, for computer programs is desirable* 

. ^ " . " . . ''' ■ 

This availability is in keeping with nearly two centuries' development of 

^ ,. . " V ^ . \ ^ _ 

American copyright dQctrlne during i^hich thp universe of works protectible 



by statutory copyright has expanded along with the imagination, communi- 
cations ^media-, and technical capabilities of society. 

Thla conclusion Is ^ acdord with the recommendations' of groups 
studying this issue for tm Uniteti Klhgdom and the World Intellectual 



52/ The Copyright Of flee _OTtesently acceptB computer programs for regis- 
tration. See dlscusaion 38^39 and A-4 infra . ' 

copyright and Dfeslgha Law ; Report of the Committee to consider the Law 
on Copyright and Designs , H.M.S.Q; , 1976 (frequently known as ''The Whitford 
Report"), : ' " 



Property Cit|anlEation» Both studies recommended that computer programs 

be afforded protection to a degree that is virtually Identical to American 

\ 55/ 56/ * ^ 

copyright, A Canadian study reached ^he opposite cSncluslon and an 

/ Mir . 

Aufitrallan report considered computer Issues outside its terms of 
reference. . ^ - ^ . ' : • 

*. The Commission also believes that the effects of the recommend- \ 

atlons pertaining to computer programs made In the Report s well as those/ 
pertaining to the other computer-reiated subjects within th^ Comnisslon's 
jurisdiction should, be periodically reviewed; This could be done on a 
smaller scale than that^undertaken by the COTaisslon but should be done wall 

and bf ten enough to prevent the copyright law f^om bfcomlng as anachronlstlq 

'■■I ' ' ■ 

as did the 1909 Act. 

* /\ The Commission is unanimous in Its belief that computer programs 

are entitled to legal protectlon.i^^ But that unanimity has not ^xtGnded to 
the form that protection should take.. The law as It eKlsts'fcoday with 
.respect to the protection of computer programs is not totally clear. What 
is clear Is that today there are different and qftlmes conflicting methods 



34/ Model Frqvisions on the Protection of Computer Software (1976). 

. _ ^ " " " ■ " " ■ ""^ \ _ ~ ~: " r ~ " ^ ^ ■ ' ^ 

' 55/ A recent study for the World intellectual Property Organisation (WIPO) 
notes that "in. a number of cquntrles it would already be possible to give 

^^uch protection [to programs] on the basli of cuffent legislation on copy- * 
right. ..and consequently special legislation would not be necessary. In 
various countries including the United States. , .there would seem to be 
no particular desire to set up special provisions to protect software.*' 
G, Kolle, "Computer Software Protection — Present Situation and Future 
Prospects," 1977 Copyright 72. (1977). ^ 

56 / A. Keyes and C, Brunet, Copyright In Canada i Proposals for a Revlglon / 
of the Law (1977), ; ^ " ~" "\ 

57 / Report bf the Copyright Law Committee on Reprographic Reproductio n 
a976). . ~ 

58 / See the separate opinions of Commissioners Nimerj Hergey and 'Karpatkln 
^.beginning at pp, 6&-93 , Infra, * ' 



used by praprletors to attempt to protect their products # Thefle Include 

patent and copyright ~ exclusively federal statutory methodsi trade 

Becret law derived from statutdry and judicial s^ate lawr and unfair ' 

, ' 59/ 

corapetitlon *'— baged ou elements of coranon law and federal statute* 

a* Kecommendatione " . 

* In order to provide reasonable protection for proprletbrs without 

unduly burdening users of ptogr^os and the general public, the following 

statementi concerning program copyright ought to be. true i 

(1?) ' Copyright should proscrlbe''the unauthoriEed copying of these 
works , t 

(2) Copyright should in no way inhibit the rightful use of these 
wocks, ^ 

(3) Copyright should not block the development and dissemina- 
tion of these works - 

" (4) Copy &lgHt should not grant anyone ^more economic power than 
is necessary to achieve the incentive to create. 

Relatively ^ few changes to the Copyright Act of 1976 are reqult;sd to attain 

these objectives, and the promulgation of regulations by the Copyright Offlc 

will ease the burden of compliance for both copyright owners and users* 



Recommendat 



tt^^ for Statutory Chang j 



^-f^^. 'In order to make the iky^^MBt regarding both proprietors' and ^ 

users* rights, the Comission suggests that the foliating chap^ges t^ 
Copyright Act of lj976^^ made* 

(1) That Section 117 as enacted be repealed 



59/ These methods are compared with copyright beginnirt^ at p, 40, infra. 
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(2) That Section 101 be amended to add tlie following definition I 
^ \ 9^ . - ^ 

A '*CQmputer program*' Is a set of statements * 
or instmctlons to be used directly or.in^ 
. direetly In a computer in order to brlr\g'^ ^ 
about a certalji results ' 

(3) That a new Section 117 be enacted as f ollowsi 

S117 i Limitations oh Exclusive Rights I Computer Prbgrams 

- * Notwithstanding the provisions ^f § 106 s it imJiot an ^ 
ii|f rlngement for 'the rightful possessor of a copy of 
a computer program to make or authprlze the making of 
another copy or adaptation of that computer program * 
provided i . ^ 

(1) that such a new copy or adaptation la created as 
aq essential step In the utilization pf th% cpm= ; 
puter program In conjunction with ii; machine and " 
that /it Is used in no ^other manner ^ or 

(2) that^ such new Copy or adaptation Is for archival 
purposes only and t^at all archival copies are ^> 
destroyed In the event that continued posseasifon 
of the computer program should cease tOjb^^lght- 
ful. • , . J/^ 

^^ jhxiy emct coplei prepared In accordance with the provisions of 
i; this section may be leased, sold^ or otherwise transferred, 

along with the copy from which such copies were preparedj only 
as part of the lease , sale, or other transfer of all rights In 
the program. Adaptations so prepared may be transferred only 
with the authorization of the copyright owner. 



The 1976 Act, without change^ makes it clear that the placement 

■ ■. . ^ '■■ ■ ' ' ■ ■ ■ ■ , 

of arty cqpyrighted work Into a computer is the prelparatlon of a copy and, 

therefore, a potential Infringement of copyright. Section 117, designed 

to subject computer uses of copyrighted works to treatment under the old 

law, vitiates that , proscription, at least insofar as machine^readable 



6- 
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versions are not "copies'' under the 1909 Act, Theteforet to prevent any 



question about ^he | impropriety of program piracy,, and to assure that all 
works of aathorship are treated comparably under the new law, Section 117' 
should be repealed* 

Becau^se the placement of a wqrk into a computer is the preparation 
of a copy , the law shtfuld provide that persons in rightful possession of 
copies of, programs be able to use them freely without fear of exposure to ^, 
copyright liability. Obviously, creators , lessors , licensers and vendors 
of copies of- programs Intend that they be used by their customers, so that 
rlQhtful users would but. rarely ue^d a legal 'shield against potential cop^ 
right problenis,' It Is easy to imagine , however^ a situation In which the ^ 
copyright owner might desire, for good reason or none at all, to force a 
'lawful owner or possessor of a copy to st^p using a particular program* 
One wtro rlght^xilly possesses a copy of a program , therefore i should be pro^ 
-vided with legaUrlght to copy It to that extent which will permit ^s . 
use by tliat posscHsor* This would include the right to load It into a 
computer and to prepare archival copies of it to guard against destruction 



or damage by mecluifiical or electrical failure. But this permission would 
not t^xtend to other c'b^ieR of the program* Thus one could not, for example, 
make arcliival cof^iuH ot a program and later st'll some to another while re = 
1. 11 ill 14; SiMiH^ i ()r uHt' * The_^ile of a copy ot a program by a riglittiil posses- 
spr "to lI not her miHH h< i^i ail rights in the program, thus creatl^ng a new 
rigfitliil [)inuu'ssor auci de»;trt)ying that status as regardi^. tlie Beilec. This 

It i h<» y are not, tfuLMi iht'ir u ruiu t hor I z ed duplication would not be an 
fiU r i iigemtMit , JuKt an the luiauthur ixinl duplicatLun ot s(>und recordings was 
I a r g t ' 1 y w 1 1 1 u n'l t 1 1 1 1 ' s c o pv o t c o p y r ^g 1 1 1 I) e t o r e 1*' e b r u a r y 1 3 jff 1 972 - H e e 
disrusslon at J[) ^ HUpra . 

01/ Thin appearH t omh Ih t ent j(^th. CongreHK I una 1 intent that Section 117 
Hlunild only be etlectlve pending tlie CummtHHl on ' s report* See House 
Uept>rt , f»»^>pi*i» note I, at ^116. 



\ ■ - 32 - ^ ^ ^ 

is In accord with the Intent of that portion' of the law which provides that 

owners of authorlEed copies ^of a copyrighted work may sell those copiis 

62/ , ^ 1 

without leave of the copyright proprietor. ' = 

Becau^# of a lack of complete standardization among programffiing 

languages and hardwar^ in the computer industry, one who rightfully acquires 

a copy of a program f reguently cannot use it without adapting it ^to that 

limited extent which will allow its use in the possessor » s compute r\ The 

copyright law, which grants to copyright proprietors the exclusive right to 

63/ 

prepare translations, t ransfonnat ions: and adaptations of the^r work, 

should no more prevent such use than, it should prevent rightful possessors 
from loading programs into their computers. Thus a right to make those* 
changes np^essary to enable the use for which it was both sold and purchased 
should jbe provided. The conversion of a program from dne higher^level lan= 
guage ti>^-another to facilitate use would fall within t^4^right ,^ as would the 
rlght^t^ add features to the program that were not present at the t'ime of ^ 
rightful acquisltlpn. These rights would necessarily be more private Irt'' 
nature than the right to load, a program by copying It and could only be ' 
e^^ercised so. long ^as they did not harm the interests of the copyright pro= 
prletor. tilike the exact copies authorized as described abo^^, thds right 
o f a da p t a 1 1 on c ou L d not be conveyed L o o t he rs ti long w 1 1 li the 11 c ens e d \5 r 
owned prograra wlthouL the express author IzaL ion of the owner oi the ^copy= 
right In the o r 1 g I na L work. P rep a r a 1 1 on. o f a da p t n t I o n h c o u 1 d n o t , o f 

' _64/ 

course, deprive the original proprietor ot copyrlgli^in the uudefiylng work. 



b2/ 17 U.H.C. § luy(a), 

b3/ 17 li.Sa:, §§ nuil L()6(2), <' 

_64/ (j^rove PreMs, Inc. v. UreenUNii Publ Ishtng tki,, 24 7 F.Hupp. ill 



The adaptor could not vend the adapted ^;^o'gram , under the prised revision 

65/ . ' 

of the new law, nor could it >e sold as the original, without the author's 

66/ 

permission. Again, it is likely that many transactions involving copies 

' " ^1 ------ ^ ■ 

of prog^ms are entered Into with full awareness thai uper§ will modify * 

their copies to suit their own needs, and this sRould be reflected in the 

law* The comparison of this practice to extensive marginal note-taking in 

a book is appropriate ~ that note-taking is arguably the creation of a 

derivative wofk, but uniess the note-weaker tries to copy and vend that work 

the copyright ^owner is uhlikely to be very concerned, Shbuld proprietors 

feel strongly that they do not want rightful possessors of copies of their - ^ 

programs to prepare such adaptations they could, of course, make such deBires 

a, contractual matter* • 

Recommendation for Regul ations , , ^ 

Regulations for notice, deposit and registration of programs 

should be protoul^ated by the Register of, Copyrights^. 

Copyright notice in the form prescribed in the 1976 Act shbuld \>a 

67 / ^ 

reqirired on all formats in which a program is marketed. On copies of 

programs in a medium capable of being read by .the unaided e^e, tlie notice 
should phyHicall^ appear before the list f ^ 1 ns t ru^t loi^ that comprise the 
pro^»F^nu Those program.^ t^Vitii tan be read only with the Md of a machine 

hb/ See Reconimenda t ions tor new § 117, p. 3U , supra ^ * - 

bb/ 17 LUH.C. § U)6(2) and Gilliam v* American Broadcas t ing Co . , 192 
ITTs.P.O. 1 (2d Cir. 197b)- 

hi I Sucii notice muHt consiHt of the word "Copyright," the abbreviation 
"Copr**' or the HymboL ^^togetiier with the year of first pub Ilea t ion and the _ 
name of the copyrigliL owner, 17 U.S.C. § 4Ul(b). 
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or device should contain notice in the median of fixation so chat the 
contents of the program cannot be listed without reproducing the notice 
in the position Just de^«ibed. ' Purthet, containers In'which coples of 
such machine-readable programs are Bold-, leased or transported should 
bear notice as should such devices as'^ (1) reels upon wKlch magnetic 
tape is w,ound, or (2) semiconductor chips in «hi.ch programs are stored. 

Regulations relating to deposrt and registration requiremencs 
should promote pubUc^ccess to, computer programs while being f lexible 
enough to accommodate future changes in computer technology. In any 
case, programs are frequently modified and updated to reflect Improvements ■ 
or changes. ' The repeated deposl-t of epch version of a program would 
be burdensome to both the program propjrietor and the Copyright ' Of flee. 
Several options appear available. S system of temporary deposit, 
similar to Che practice followed with respect ^to motion pictures mieht 
be appropriate.^ In the alternative, permanenr deposit of complete" toples 
of original verelo^j of programs could be required, with descriptions rather 
than complete copies of amended versions being filed thereafter. In any 



. i s 69/ 

event, «uch requltemen ts can be established best by the Copyright Office.^ 



68/ The Copyright 'Off ice has fa leng-flstabliahed practice of returning 
deposit coplep of , Botft3^spictu.rea; to cKc depositor after registration. 
The ebplfes aref retivrneU/Butijec't to recaU by the Library of Congress 
f otiJ^ddl'tloti to its fllW collection. _ . , , 

69/ The Copyright Office haj/ adopted regulation's which gonurally comport 
with these suggestiorfa, the text 'of which is found in Appandlx ,1 at*j = J2 
for notice, 37 C.F.R. § 201, and J-13 for deposit, 37 C.F.R. ■§ 202 . ^ 



b. The Case for Copyflght PEOtectlon for Programs 

^ The Coi^titution, " * 

Under the Constitution the Congr^^s has the power to grant ' ^ 
luthors eKclugive rights in their writings to promoCe the progress of scienee 
md the useful arts. On many occasions since 1790i the Congress has exercisec 
:hat |)ower, first by creating a Copyright Act , and thereafter by periodically 
revising it and expanding its scQpe* That the word "writing" in tke 
Constitution has broad and dynamic meaning may be seen in the nature of 
tforks that have been found constitutionally copyrightable* Notwithstanding 
:he apparent distinction between them and literal writings j photographs, 
;oimnerG±al art , motion pictures , and sound recordings have all 

)een fojind to be writings* 

^ ■ 75/ ■ O ' 

^ Judge Learned Hand, in an opinion which has beep characterized 

^ r ^ 

IS the "toychstone" for interpreting' the constitutional writing require^ 

26/ ^ , \ / ^ ~, 

tents, fotjnd copyrightable a series Of meaningless words coined by a 

opyright claimant f'or use as a code for sending cables^ 

" If it. models or paintings are "writings," 
I c^n see no reason why [the coined] words 
shoSild not be such because they communicate 
nothing. . They may have their uses for all 
that, aesthetic cy practicali and they may ^ 



'0/ U, Const /,'^4^rt* I , § 8 , 'cl. 8.^ ^ ^ 



^/ Burrow-Giles Lithographlc^B?o> v,, Sarony , 111 II*S* 53 (1884). 

72/ Bieisteln Dpnaldson Lithographing Co. , 188 U.S. 239 (1903). 

• i 

73/ Kalem Co. v. Harper Bros. , 222 U.S. 55 (1911). 

]±/ Goldgtein v, California , 412 U.S. 546 (1973), * 

TbJ Reis^ V. National Quotation Bureau,-- Inc . » 276 Fed, 717 (S1d,N*Y. 1921.)/ 

n/ 1 ^mmer on Copyright § 8*1 (i976). ^ 
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be the production of high ingenuity , or ' ^ \ 
even genius [0]ur Constitution [does 

not] emba,lm inflexibly the habits of 1789 
' its grantfe of power to Congress comprise, ' 

not only what was then known, but what the ' 
Ingenuity of^. men should devlsa thereaf ter* 77/ ' 

As prevfious-ly noted a program is created , as are most copyrighted 
works p by placing symbolsi in a medium* " In tMis respect it is the same 
as a novel, poem, play, musical scores blueprint, advertiseE^nt or tele- 
phone directory. It is not the same as a phonorecord or videotape* Those 
works are created by shaping physical grooves or electromagnetic fields 
so that when they are moved pfst sensing devices electric ' current's are 
^eated which, when amplified, do physical work. Notwithstanding these 
\apparent differences, all these wo^ko are writings in the constitutional 
sense, and eligible for copyright if the Congress so provide^* 

The Congress 

j ' One *^of tKe most noticeable developments in American copyright ^aw 

since 1790 has beed its frequent expansion so that, after its most recent 

revislon/lLt embraces '*origina^ work% of authqrsWp ... [including] literary 

works, musicai works dramatic works pantomimes and choreographic 

works, pictorial, graphic and sculptural works, motion pictures and sound 
76/ . 

.recordings.'' This is a significant change from the gubiect matter of 

^ 79/ 

Act of 1790 ^^any map, chart, book or books now printed," Over time 



77 / Heiss, supra pote 75 at 719, 
78/ i7 U.S,C. 102(af. 



79 / 1 Stat, 12/i, 



4 ^ 



V. 

1 
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this short list has been lengthena-d by the follDwlng additions s 
1802 D^gns, engravings, and etchings. 80/ 
1831 Mui^al compositions* 81/ 
1856 Dramatic compositions. 82/ 
1865 Photographs and negatives. 83/ 
1870 Statuary and models. 84/ 
1909 All the writings of an author* J5/ 
1912 Motion Pictures, 66/ 

1972 Sound recordings. 87/ . . 

1976 Original works of authorship. 88/ 
It should be noted that neither this list nor the list In the 1976 Act is. an 
• k tempt by the Congresfl to delineate every specific work for which copyright 
\1*B available. Rather, the'1909 and 1976 Acts were designed to reflect the 
breadth of copyright's Bcope while the specif Ic, emendations of other years 
were attempts to acconnaodate hew technologies or to rectify restrictive judi- 
cial constructions. On no occasion in American hiatory^has copyright protec- 
tion been withdrawn from' a class of works' for wkch it has been available. 
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The Statutory Copyrlg^Cability of Programs, 

This expansion of American copyright unquestionably has a&teady 

encompassed CQmputer programs. In 1964 the .Register of Copyrights announced : 

that c^puter programa would be accepted for registration provided that 

(1) they contained Bufficient original authorship, (2) they had been published 

89 / 

and (3) copies subinitted for regiatration were in human-readable form;"" 



The Register acknowledged that there might^^two grounds for doubt about 

the registrability of programs — they might not be within the concept of 

"writings of an author" and machine-readable versions might not be "copies" 

of the progran. Registrat ion , therefore, was made contingent upon the 

presence of authorship and the deposit of huoan-raadable copies. Becauae 

publicacipn was a prerequisite for federal copyyifht under the 1909 Act 

and becauae few jirograms 'until recently have been mass-marketed, only some 

90/- 

2,000 programs were registered under the statute. The new law, under which 

# 

publication, registration and direct human readability are not prerequisites 

to copyright, provides that federal copyright exists in any literary work 

7- 91/ 
from the moment it is fixed. That dramatic change in the law and the 



growing trend toward "mass-marketed programs mean that opyright is likely ' 
to be increasingly important in protecting computer programs, particularly 
those of small entrepreneurs who ^^te their wor^s for individ^uai cbnsumers 

# ) / - 

and who cfn neither aff6rd nor properly use other|forms of protection. 

' ' If ^ ■ ' ■ ' 

89/ Copyright Of fice Circular 31D (January 1965) . ^ ' 

90/ The number of programs in which copyright was asserted was likely much 
larger* Inasmuch as registration neither was nor is a prerequisite to copy- 
right, there is no wa]^ ever to know tl^^e number of copyrighted programs in 
existence, J 

91/ 17 U.S.C. § 102(a). 

9£/ See discusfeion of these forms, p. 40, et seg . , infra . 

- . 1 U \ 
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The Reglster*8 1964 determination has never been challenged. 
Although this hardly is dispositive, it was clearly the Congraas ' intent 
to include' computer programs withjn the scope of copyrightable subject 
matter in the Act of 1976, Certain proponents of program copyrights \ 
have suggested amending the law to include programs in the list of codv^ 
rlghtable works. In discussing the expanslvi history of American 
copyright, the House and Senate, in Identicalylanguage , state why that 
is unnecessary. 

The history of Qopyrlght law has been one 

of gradual expansion in fche types of works 

accorded protection, and the subject ^ 

matter affected by this expansion has 

fallen into two general categories. In 

the first, scientific discoveries and 

technological developments have made 

possible new forms of creative expres- 
s ' sion that never existed before* In some 

of these cases the new expressive forms — 
electroDlc music, filmstrips, and cQmputer 
programs y for example — could be regarded 
a^s an extension of copyrightable Qiibjec¥ 
matter Congress had already Int^ded to^ 
' j>rotectg and were thus cona^^^d^o^ - 
rlghta ble from the out s^^f' without the 
need of new legislatin g In other cases j 
such as photographs, sound recordings, and 
motion pictures , statutory enactment was 
deemed necessary to give them full recog^ 
nltion as copyrightable works* [Emphasis 
added] . ^/ 

Thus the Congress is on record regarding not merely the. issue of program * /\ 
^opyrightability but also the ease with which programs fit into copyright* 

Unlike the cases of sjuch appar^ non-writings as photographs, sound 

"4 



9^/ Transcript, CONfu Meeting No. h at 13, ^ 

9^/^ Senate Report . supra note 1, at and 
at 51, - 



House Report > ^jra note 1, 
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recordings, and motion pictures, no changes in the laWj accprding to ^^^^ 

Congress, were necessary /o afford copyright protection to programs. As 

^ to the location of prograAg within the classes of copyrightable works set 

out in Section 102(a), the House Report makes it clear that the Conjgress 

perceived' program's to be ''literary works*** This is what the Report states i 

^ T|ie term "literary works*' does not connote 

any ^criterion of literary merit or qualita^ 
tive valuei it includes catalogs , direc^ 
torles , and slmjLlar factual j reference , or 
instructional'works and compilations of 

data « It also Includes computer data bases , » ^ 
and ^omputer pyograms to the extent that a X;^ 

they incoroprate authorsHi^ 1^ the prograia ^ ' 
mer 's exprd[4glon of or|.glnal ideas , &s 
distinguiBhed f rom the ideas themselves . 95/ 
lEmphasis added] « 

Thus it is clear that those who wrote the Copyright Act of 1976 

and those who have administered portions of the 1909 Act coiicur in the posl-^ 

tion chat programs are copyrightable* Action by either the Congress or the 

96/ 

courts would be necessary to change this. The Comiisslonj of course , has 
not felt itself bound by these prior legislative or administrative determina^ 
tlons of program copyrighcabi llty * 

-C* Copyright and Other Methods Compared 

The purpose of copyright if to grant authors a limited proper ty 
right in Che fortn of expression of their ideas* The other mechods 
"used to protect properCy IntereBts in computer programs have different 



95/ 4iou8e Report , supra note 1, at 34, 

96/ In detiiding whether a class of works is copyrightable courts have dis^ 
pTayed a certain willingness to accept the ptfctices of the Copyright Office, 
See , e*£*, ^Idstein v, California, '412 O.S* 5^6, 568^49 ( 1973) , in which ^ 
The Supreme Court discussed the Register's position cp^copyright in sound' 
recordings; and £ltra v. Ringer , 194 U.S.P.Q. 198 (E.DnVa, 19J6), af^'_d 
jaS^'.T.C.J. A-14, (4th~Clr * 1978) , in which copyright for type faces was 
reject©^ in large part due to the Copyright Office practice. 

r ) ' ■ 



conceptual bases and, not surprlfllngly . work In different ways. An appre 
elation of those differences has .contributed to this ComalsBloa's re= 
cofflnendatlon that copyright protLlon not be withdrawn fro» programs. 
Patents are designed to give Inventors a short-tero, powerful monopoly , In 
devices, processes, comp'^ltione of matter and designs which embody their 
Ideas. The^doctrlne of. trake secrecy is intended to protect proprietors 
^who use a' ■■formula, pattern, device or compilation of information- in 
^heir -business ■■which gives [themj an opfrortuaity to obtain an advantage 
over competitors 'who do not know or (^f??.' unfair competition is a 
legal theory which, among other ihings. proscribes misrepresentation about 
the nature and origin of products in commerce. Each of these forms of 
protection may inhibit the dlsflemination of information and restrict 
competition to a greater extent than copyright. 

, In certain circumstances, proprietors may find patent protection 
more attractive than copyright, since it gives them the right not only 
to license and control the use of their patented devices or processes. 
, but also to prevent the use of sucl^wlevices o^-processes when they are 
independently developed by third parties. sL rights last for seventeen 
years. The acquisition of a patent, however, is time-consuming and e^pen^ 

''""^^ «^tentee's rights are great and the legal 

hurdlo«'an appllcan t ,„us t overcomJ^are high. A work must be useful, novel 
and „„„=„hviouB to those familiar with the state of, the art in which 
the patent i. sought. ^ The applicant must prove these conditions to 

^he Patent and Trademark Office or. failing t,hat . 
to the Court of Customs and Patent Appeals or the Supreme Co«t. 



97/ Restatement, Torts, § 757, comment b (1939). ^ 
!«/ 3 5 U.S.C. S§ 101, 102 and 103. ' . \ 
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It is still unclear whether a patent may aver be obtained for a 

% . 

computer program. On three occaBlons fciie Supreme Court has considered cases 

W 

tnvQlvlng program paten^ in each ±% has found the programs before it to 
be ine^^lble for such protection. However, it has never addressed the 
broa^^ question whether programs are patentable subject matt&r. The hold^ 
ings of these three cases, although carefully limited in scope, make it 
appea.r that^ it would be difficult for any applicant to secure a patent J 



in a program, since novrl and useful mafhematlcal formulas may oot be 

log/ f 

patented and since useful '^post-solution applications", of them meet the 
101/ 

same fate. In most countries where the patent question has been answered 

^ . ' 102 /, 

it has been held that programs are ineligibie* for patent protect ion t Even 

if patents prove available in the United States, only the very few programs 

which survive the rigorous application and appeals procedure could be 

patented. Once such protection attached . of rseg all others wouid 

be barred from using the patented process, even if independently developed. 

Trad^ Becrecy is a doctrine known in every American jurisdiction. 

As a creature of state statute or comnon law it differs somewhat from state 
103 / 

to state. The premlee on which it Is based is this: If a Easiness 



99/ Gottschalk v, Benson, 40.9 U,S, 63 ( 1972); Dann v. Johnston, 425 U,B, '219 
(1976); and Parker v . Flook ^J U ,S , ^, 46 U.S,L,W, 4791 (1978). 

100/ Benson, supra note 99. 

101/ Flook, Bupra note 99, 

102/ See > % the decision of the Supreme Court of the Federal Republic of 

Germany in Si^emens AG AEG T elefunken, June 22, 1976;, the discuss ion in 
Pagenbergi "Patentabi j * uy of Computer programs on the National and Interna- 
tional Level, ^ 5 Int U Rev, of Indust, Prop, k C opyright Law 1 (1974); and 
the new patent convention adopted by the European Economic Cominunity which 
explicitly excludes computer programs from patent protection, 

103/ See > D* Bejideri "Trade Secret Software protectionp" 3 Computer L, Bvc, 
§ 4-4, art, 2 (1977), and S, Nycum, The Criminal Aspect^ oj Computer Abusc T^ 
Stanfora Research Inst. (1976)* "~ " " " ~ ~ 
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maintains confidentiality concarnini either the way la which it does some^ 

thing or some fnformatiori that It has,* €hen coOir^s should protect th% 

business against the mlsappropriat jfon of that secret, Althouih many pro-^ ' 

prietors feel secure when using trade secrecy, there are several problems 

they must face with respect to Its use in protecting programs. Because 

secrecy is paramount, it Is inappropriate for protecting works that contain 

'X 104 / 
tfie secreh: and are designed to be widely distributed. Although this 

^ - / 

matters little in the case of unique programs prepared for large commercial 
customers, It substantially precludes the use of trade secrecy with respect 
to programs sold^^n multiple copies over the counter to small businesses, 
schools, consumers and hobbyists. Protection is lost when the secret is 
disclosed, without regard to the circimstances surrounding the disclosure. 
The lack of uniform national law in this area may also be perceived by 
proprietors as reducing the utility of this method of protection, * 

From the user*s standpoint, there are additional drawbacks. 
Users must cover the seller's expanses associated with maintaining a secure 
system through increased prices. Their freedom to do business in an unencum- 
bered way Is r^educed, since they may need to enter into elaborate nondisclosure 
contracts with employees and third parties who have access to the secrets 
and to limit that access to a very small number of people. Since secrets 
are by definition known to only a few people, there is necessarily a reduced 
flow of information in the marketplace, whUch hlnderfj the ability of 



potential buyers to make comparisons and ^hdnce leads to higher price 



103/ 



104/ See, R, Mllgrim, Trade Secrets , § 2.05[2] (1976). 

105/ P. Samuelson, Economics , lOth ed., (1976) 48; Y. Braunsteln, et al. 
Economics of Prop erty Rights as Applied to Computer Software and Data 
Bases (1977), — ' — ; 

4 
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Experts la the computer industry etate that a further problem 

With respect to trade secrecy If that there Is much human effort wasted 

Whea people do for themselves that which others have already done but are ' 

keeping secret. This was emphasized In the reports to the Commission pre-* 

pared by the Public Interest Econo^ilce Center and the New York UniverBlty 
106 / * 

aconomlsts. 

The availability of copyright for computer programs does not, of 
course . affect the availability of trade eecrecy protection. Under the Act 
of 197.6 only those state rights that are equivalent to the exclusive rights 
granted therein (generally, common law copyright ) are preempted Any de- 
cline in use of trade secrecy might be based not upon preemption but on the 
rapid Increase in the number of widely distributed programs In which trade 
secret protection could not be successfully asserted. 

The common law doctrine of unfair competition of the mlsappropria'- 
tlon variety is baaed upon the prlncipie that one may not appropriate a 
competitor's skill, expenditure and labor. It prohibits false^advertlslng 

and the "passing off^^ of another's work as one's own. While there Is a 

108/ 

small body of federal unfair competition law. it Is largely a state doc- 
trine with the same lack of national unlfo^^ty that besets trade secrecy. 
Although unfair competition may pbdvide relief ancillary to copyright in 
certain situations, its scope Is not as broad an^ it seems unlikely that \ 
it, alone, could provide sufficient protection against the misappropriation 



U)b/ See Appendix H for a description of these reports- 
107/ 17 U-S.C, § 3Ul(a). 

urn/ See, e.^. , 15 U.S.C. § 1125(a) and Allison. J .R . / "Pri vate Cause of Action 
for Unfair Competition Under the Lanham Act-," 14 Am._ Bu s. L,J.\1 (197|). 
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any 



of programs « For example p the uaauthorlEsd eopying of any wo 
purpose could be a copyright Infringement without amounting to unfair 
coi^etltlon. . 



, The following table presents sme of the conslderaClons ^weighed 
by the Commlaslon l^oreaahlng Its conclusion. Coonents are Included to 
thosa Items w^lch a^a^etarred The answers to such economic questions 

as the effect of protection on the Market and the opportunity It creates 
for an uncompetitive rate -of return teni---tfljbo^ that , of the various 
potential modes of protection, copyright has the smallest negative Impact. 



i 



Characteristics of Protective Mechanisms 



Copyright 



General 

Considerations 

1* National Uniformity 



yes 



Patent 



yes 



Trade* Sec^cy 



Protection Effective creation of 



Upon 

3« Cost of Obtaining 
* Protect lo^ 

4* Term of Pj^tectlon 

* 5, ' Cost of Maintaining 
Protection 



work 



nil 



life plus 50 
years or 75 
years 



nil 



successful prose- entrance Into 
cutioq^ of appllca^ contractual 

relatlonBhlp 

modera^ 



17 years 





nil 



po^ibiijcty bf 

\ >both perj^etual 
protection and 
termination at 
any time 

eignlflcant 
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GonsidarAtlQng (eont'd) 

* 6. Cost of Inforclng 

Righta Jlg^lnst Viola- 
tors 

7* Availability of (a) Statu- 
tory Damagas tb) Atterrieyls 
Feas from Infringers 

8. Protection Loit by 



Software Considerations , 
Ineluding Effects of 
SubcOBmittee Proposals 

^ 9* O^nsistency with other 
copyright areas < 

^ *10* Availability of 

protective me ehanism 
for some programs 

*11. Universal Availability 
of protective meehanigm 
for all programs 

12, *'Process*V protectable 

13. Suited to Mass 
Distribution 



Copyright 



moderate 



SL* yes 
b« yes 



gross neglect 



Patent 



moderate 



a. no 
be yes 



Trade Jecrecy 
hl|her 



a* no 
hm no 



unsuccessful 
litigation 



disclosure 



yea 



yes 



yes 

no 

yes 



no 



unclear 



yes 
yes 



no 

yes 

no 

yes 
no 



COMMENTS WITH RESPECT. TO STARRED ITEMS Idh THE TABLE 



Item No. 



Once copyright or patent is secured, It costs little or nothlni 
to keep it In force; on the other hand, expensive security mea&ti^ea 
must be taken to avoid losing a trade secret. At least part of the 
cost of this security Is passed on to the user* 

Copyright and patent infringers In some instances can be per= 
auaded to comply without the institution of a lawsuit* If litigation 
is necessary, it may be expensive, but in copyright and patent 
cases attorney's fees may be awarded to successful plaintiffs. 
At trial the proprietor bears the burden of proving that the 
trade secret is valldi In patent cases there is a presumption 
of validldty and In copyright actions a registration certificate Is^ 



prima facie evldance of cha copyright's validity* Thm proof of che 
validity of a trade sacret may b€ axpanalva and difficult, as It 
4 almost necassarily iavolvas the *ratantlOQ« of axpart ,irltnessas. 
Althougir wltnassas may ba naedad in copyright and patant suits 
^ in those cases thara will hBVm bean at least some compllaaca with 
federal law ragarding public notice of clained^ rights bafora tha 
lawsuit is initiated. A suit to aoforce a trade sacrat, avan 
though succassfulp mayk dastroy tha sacret if it is offarad into 
avidanca and becomas part of the public record of the trial. 

10. 4 'As of tha present, serious doubt exists whether programs ara 
proper subjects for patent protection. ( See p. 41, supra ) . 

^'11. ' Evan if programs ara patantable, only chosa that are truly 
novel and nonobvlous fdlll ba protactad. Trade sacracy Is, .of 
course^ unavallabla when the contents of a program hava baan difi=i, 
closed. 



d. The Scopa of Copyright in Programs 

This saction of tha Report will explain the extant and limitations 
of a copyright for a computer program, _.The discussion of what rights copy- 
right proprietors hava afd how thosa rights are limited doas not ^apand upon 

the Conmlsslon's proposal but is basad upon various currently existing copy- 

\ ■ * 

right doctrines. 

The rights of any copyright owner are set out in Section 106 of 

*the Act of 1976* Many of the other sections of Chapter One of that Act 

place llmltationa on those rights. Cases construing previous copyright 

acts also serve to define the bounds of copyright under the new law, at 

least when the new law does not end the KVi^llty of those cases. Before 

ej^alnlng the specific rights found iff Section 106 It la necessary to 

determine whether a work Is eopyrlghted. If it Is notj then the rights 

of a copyright owner are of no consequence. Section 102<|^ provides the 

, 1Q9A , . 

basis for determining whether a work is copyrightable. 



W9/ Tha term "copyrightable" is less accurate under the new law than the old, 
but the concept may be useful. Since copyright now exists from the Instant a 
work is fixed, all "copyrightable" works are perforce copyrighted. 



^ ■ f 

The rule Is alnple — a copytlghAble work i« «n orlglMl work of .uthflMhlp 
' 110/ • ^ 

fined in a tangible medium of expreBBion. there Ig a wealth of Judicial 

Interpretation behind the word "orlilnal." Suffice to*»ay that work la 

original if it "[oJweB Its origin to the author, i.e. i. Independently 

• 111/ V 

created, and not copied from other worka." 

A description of what may not be copyrighted 1b found In the same 

sectioh of the copyright law — ideas ,1 procedure. , proceBaea , Byitems, , 

112/ 

methods of operation, eoncepta, principles or discoveriea. "^Becauae 

the diatinctlon between copyrightable computer programs and uncopyright.ble 

proctfasea or methodg of operation does not always aeem to "shlmer 

Ml/ 1^ 

with clarity" It la important that the diatinctlon, between programs 
and processes be Bade clear. There' Is ■ venerable copyright case 
and recent Congressional language which make the distinction in the 
copyright sense relatively easy to artltiilate. In Baker v. Selden~ thB 
Supreme Court held that a vaUd copyrigfit in a book describing a Bystem 
of accounting, based upon the now-universal T-aecounta, did not bar others 
from using that accounting system. This holding is ofteii misconstrued 
as Imposing a limit on the copyrightablllty of works which axprasa 14e/e. 



110 / 17 U.S,C. § 102(a) 

111 / 1 Hlnmer 
V* Catalda FlS 



/ 



^/ 1 Hlmer on Copyrlpht . f 10.1 (1976), citing Alfred Ball & Co. Ltd 
V. Catalda Fina Arts, ttnc . , ^1 F,2d. 99 (2d Cir. 1951) and Wlhtol v. Wells 
231X-2d 530 {7th Cir.k956)^ ' ^ ' 

112 / 17 U.S.C* § 102(b), ■ 
n3/ Parker v. Flook , _ U.S* _ | 46 U.S.L,W, 4791, 4792 (1978).^ 
114/ 101 U,S, 99 fl879), . 



n ■ 1 



1 
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syitams or processes . As Profesior Nimar obseryas "the raCionaL 
- for the dpctr^ of Baker v. Selden in no event justifies the denial 

V uif ^ 

of cop3^ighcabili|y to any work." The ease properly stands for the 
^ropoiitton that using the system does not infringe the copyright ' 
in the deaeriptisn. I^is rule is loun^ in Seetien 102(b) of the 
new law. Both houses of the Congress agreed as to its application 
Co computer programs^ 

Section 102(b) .is intendedp among other 
things , to make clear that the ejEpres - 
sioni adopted by the programer is the ^ 
eopyrightable element in a computer f 
program , and that tlie actual prog esses \ 
or methods embodied in the program are \ 
not within the scQpe of the eopyright 
law. 116 / [tophaiis added]. 

Copyright, therefore, protects the program as long as it remains fixed 
in a tangible medium of expression but not the electro-meehanicalv^ func- 
tioning of a machine. We way copyright affects games and game-playing 
IS closely analogoug — one ma^^not adopt and republish or re^tribute 

copyrighted game rules , but the copyright owner has no power event 

117 / 

others from playing the game. ^ 

Thus one is always free t5 make a machine perform any conceivable 
process (in the absence of a patent), but one is not free to take anotherls 
program, ,Tkis general .rule is subject to exceptions which reatrict the ^ 
power of copyright owners. These exceptions might be 'thought of as the 
"insufficient intellectual labor" ex/eption and the "idea-expression 
identity" exception. I^lthough th|/ lead to simiUr results^ they are 
reaijly slightly differenC, 



115 / 1 Nimmer on Copyright , S 37.31 (1976), 
116 / Senate Report ^ supra note 1^ at 54; I 
1^^/ 1 Nimer on Copyright, §37.83 ( 1976) 



U6/ Senate Report , supra note 1, at 54; House Report , supra note 1, at 57, 



-50- ■ , y' ■ , 

AppAri1^^ works /of authQrshlp may not qualify for copyright If they 

116/ " 
are not "the fruits of Iniellectual labofT^ Th4i raaBonlsg has barred 
-I : * , /m{ . ' ~ 

copyright for blank forms for reeordl6(g data ind for Iwtructlons of the 

" 120/ 

rankest obviousness and simplicity, such as "apply hook to wall." !nils 

exception would mean that a "program" consisting of a very few obvious steps v 

could not be a subject of copyright » 

J The "Idea-expression Identity" exception provides th^t eopyrl|htad 

language may be copied without infringing when there is but a limited number 

of ways to express a given Idea. This rule is the logical extension of the 

fundamental principle that copyright cannot protect Ideas. In the computer 

context this means that when specific Instructions p even though previously 

copyri^tedp are the only and essential means of accomplishing a given task, 

their later' use byWnother will not amount to 4 n, infringement. In discussing 

an insurance compan|r's use of a laser's c^yrlghted f orms 1 a faderal court of 

appeals stated in (Continental ^sualty Co. v. Be&rdsley i 

[T]he use of specific language ««. may be so essential 
to accomplish a desired result and so Integrated with 
^ the use of a conception that the proper standard of 
infringement Is one 'which will protect as far as pos- 
sible the copyrighted language vgnd yet allow the free 
use of the thought beneath the language. The evidence 
Jl here shows that Jthe' company] Insofar as it has used 

the language of ^[the lairyer's] forms has done so only 
^6 incidental tQ>ffrg use of the underlying idea.... In 
80 doing it has not Infringed . 122 / [Emphasis added]. \ 




118/ Trade-Mark Cases , 100 U.S. 82 (1879). 

119/ Brown Instriment Co. v. Warner , 161 F,2d 910 (d^*C. Clr. 1947 

120/- E. Tate Co. v^ Jiffy EnterprleeB» Inc , 16 F«]|*D. 571 ^CE.D. Pa. 1954), 

121 / See 2 Nlmer on CQpyrlght g I 166 (1976) and 17 U^C. § 102(b). 

122/ 253 F.2d 702, 706 (2nd Clr* 1958)* See also , Harcourt, Brace & Worlds Ine 

Va Graphic Controls Cprp *i 329 F.Supp. 517 (S.D.N.Y. 1971). — — - 
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The uBdeMeored iangi4ge from Che Baardslay decision indicstes 
that copyright protection for iJrograms does not threaten to block the ufle 
of Idefs or of program lapguaga previously developed by othars when that 

use is necessary to achieve a certain result.- Whgn other language is 

* . * . -. ■ ^ 

available, programers ar4 f^ee to r^d copyrighted programs and use the 

123 / 

Ideas ^bodied in them in preparing their own works. This practifce, of 
course, is lmposs*lble under a patent system, where the process itself is 
protected, and difficult under trade secrecy, white the te,xt of ( a program 
is designed not to be revealed. ^ 



123/ The availability of alternative non-infringing language la the rule 
rather than the exception. The following colloquy to that effect took place^ 
at the tenth CommiBslon malting. Transcript CONTU Meeting No^ IQ at 44-45, 

Commissioner Miller: .How many different ways are there to produce a 

program..,? 

Dan Mccracken: * infinite number in principle, and in practice dozens, ^ 
hundreds. 

»' ' 

Miller: So It is comparabla to the theDretlcally infinite number of ways of 
writing Hamlet? 

Mccracken: 1 believe so. It is not really true that there Is a very re- ' 
strictlva way to write a program [which might make it] not copy- 
rightable. I don't believe that at all. 

MlUer: When you say "infinite," I assume that along that scale there are 
increases and decreases In the efficiency with which the machine 
will operate? 

McCrackeni Perhaps. 

■ ^ 

Miller.- In all of the programs that we have been talking about this morning 
with particular reference to. . .compiler programs , does it continue ' 
to be true that there are an infinite number of ways of writing 
particular programB to do particular jobs? 

Mccracken: Yes.... There are hundreds of [different] compiler [programs 
torj going from FORTRAN to some machines ... . 

*Vice President of the Association for Computing Machinery 



' ^ Programs-ifre a reiativsly new tyi^e of wfltlng and the Way in 

whicb copyright protects thetf ft not unlvarsally understoodV Because they 

are used In conjunction with machines there has not been universal agreement 

aboutk the priprlety of copyright protect l&n- Programs should no more be con 

sidered machine parts than videotapes shodld be considered parts of 

pro jec tors Mar phonoreMrSs parts of sound reproductio^ equipment. All 

three types of works are capable of communicating with humans tS^a far 

greater extent than the coined code words discussed by Judge Hand in 

Raiss v« National Quotation Bureau * In all three instances the medium In 

which copyrighted material is stored is moved past a sensing device at a 

se't speedy causing electric current to flow, and ultimately resulting In 

the movement of machine parts to print words, display pictures, or create 

sounds. All of these events may occur through the use of machines without 

placing copyrighted works In them^ A typist may create a printed document 

that is indlgtingulshable from computer output; a television system may 

produce pictures wl^thout the use of a fixed work; and Instruments may be 

used to create the sounds which are found on phonorecords * All that copy-= 

right protection for programs, videotapes and phonorecords means is that 

users may not take the writings of others to operate their machines* ^ In 

each instance, ofte Is always free to make the machine do the same thing as 

it would if it hiL^ the copyrighted work placed in it, but only by one-s own 

creative effort rather than by piracy* 

It has been suggested by Vice-chairman NlnttQer In his separate 
125/ . ^ 

opinion that programs be copyrlghtad only when their use leads to cjpy^ 
righted output. If this approach were adopted, it would make a program for 



124 / 276 Fed* 717 (S.D.N.Y, 1921), discussed p, 35, supra . 
125/ See pp. 66-69, Infra . 

r :> 
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editing or the production of graphles cppyrlghtabla. It would, however, 
BKclude "a program which might be u Jed to assist traffic fJ.ow In rush hours ^ 
or tb monitor the vital signs of patients under Intenfilve cace- This 
distlnctl&n Is not consistent with the design of the Act of 1976, which 
was clearly ti^prDtect all, works of authorship fro'ta the aoment of thair 
fixation In any tangible^fedl™ of expression,/ Further, it does not square 
^ with copyright practice past present which recognizes copyright protec- 
tion for a work of '^uthorshlp regardless of the uses to which it may be put* 
The copyright statcis of the written rufes for a game 6r a system for the 
qperation of a machine is unaffected by the fact that those rules direct 
the actions of those who play the game or carry, out the process. Nor has 
copyright been denied to works simply because of their utilitarian aspects* 
It follows, therefore, that there should likewise be no distinction made 

between programs which are used in the production of further copyrighted 

% 

works and those which are not. Should ^uch a distinction be made, the llkell» 
hood is that entrepreneurs would simply require that programs produce a 
written and, by that token, an unquestionably copyrightable version of 
their output in order to obtain copyright in the programs themselves* 
Although the distinction tries to achieve the separation of Idea from 
form of expression, that objective is better achieved through the courts 
exercising their Judgment In particular cases. 

The Conmlsslon has considered at length the various forms in 

' ^ . Mi/ 12_7/ 

which programs may be fixed. Flowcharts, source codes and object 
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126/ A flowchart is a graphic representatlori for the definition, analysis 
or solution of a problem In which symbols are used to represent operations 
data flow, or equipment. ' 

12X/ A source code Is a computer program written in any of several 
programming languages employed by computer programers/ 



/ 
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128 / ^ , , 

codas are -works of authprshlp In which copyright subsists^ proyldadthay 

are the pr^oduct of sufficient Intellectual labor to surpass tha ''ln8uf|l^ 

cleat Intellectual labor" hurdle, which t^e Instructions •■apply hook to 
... 129 / 

wall" f alls to do« They may not be coplad unless such copying Is 

authorized by the proprietor of the copyright therain or by law. That 

protaetlon continues as long as the program remains fixed In a tangible 

130 / 

medf^p up to the period provlded'ln the Act of 1976. 

That the words of a program are used ultimately In the implementa-« 
tlon of a process should In no way affect their copyrlghca^llty . Tradl- 
tlonal works have Led to processes both more rigid and mora flexible 
than those to which computer programs laad. When a phonorecord or 
motion picture Is used In conjunction with a properly working machine 

he 9ama result will occur on the first p tha sicondp or the thousandth ^ 
running. The chorus will remain silent until the fourth movement' 



of Baethoven's Ninth Symphony and Bogart will stay in Casablanca forever, 
A similar rigidity Is found wheif'^one uses a copyrighted chart to determine 
the sine of a fifty degree angle. The process Is virtually immutable, 
hat is less trua when a program Is usad, since It contains altarnatlve 

/ 

branches BelecCed only after use has begun, meaning. that the proceBs may 
be different with every use. 
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128/ An object code is the version of a program in which the source code 
languaga is converted or translated into the machine language of the com- 
puter with which it is to be used. 

129 / See note 120, supra , . ' 

130/ For the works of individuaJs , life plus 50 years. For the works of 
employed I pseudonymous or anonymous authors, 75 years. 17 U.S.C. § 302. 
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X^ The text of the new copyright law makes It clear €hat tho placeraeni: 
of^^opyrighted work Into a cpmputer — or. In the jargon of tho tradeVthe 
"inputting*' of It is the preparation of a copy. This may be ascertained 
by reading together the definitions of "copies" and "fixed" found in gectiori. 
101* In pertinent* part , they read as follows ' ' ' 

"Copies" are material objects . , , in which a 
work is fixed * . . . ' 

^ " . ^ ^ovk is "Hxed" when its embodiment in 

/ a copy is sufficiently permanent or stable 

* to permit 'it to be perceived ^ reproduced j or 

otherwise coramunlcated for a period of more 
than transitory duration* ^ 

JeeauBe works in computer storage may be repeatedly reproduced they are 

^ ' Mi/ ' 

fixed, and thus are copies. 

It is difficult, either ^^s a matter of legal interpretation or ' 
technological determination, to draw the line between the copyrightable ele- f 
ment of style and exprBSsion in a computer proiram ^nd the process which 
underlies It. Some examples of the ways in which copies of programs can 
be made may help to explain the nature of this problem and to place it 
in its proper, perspectl^ve. 

A computer •program may be misappropriated in a variety of ways. 
In the first and most Btraightfiprward Instance the program listing or the 
progranBner's original coding sheets could be photocopied, which would clearly 
be an Infringement. The unargi^ably copyrightable writing ha/ been taken. But " 
what If the program, rather than being recorded on paper, is recorded on mag- 
netic tape or disk? If the tape is used, without authorization, to produce a ' 
printed human-readable, version of the program, again an Infringement has 

131/ insofar as a contrary conclusion la suggested in one report accompanyinK th 
new law, this should be regarded as Incorrect and should not be followed .mro 
legislative _hlstory need not be perused in the construction of an unambiguous^ 
Stat^trdeHnlnr-fiS!"' ^ ' " language In th. 



occurred- Should the result be different if tha tape is ctfpled? That copy 
cd^n still be used to prepare a printed version at will* There Is a ona^tb- 
one correspondence between the printed cbaracters on paper and the magne^ 
tiEed areas of the tape. Tha tape la simply a version of the program from 
which a human-readable copy can be produced with the aid of a machine 
or device* 

Whgn a program is copied into the memory of a computar it stilT 
exists in a *orm from which a human-readable version may be produced. 
That is, the; copy in the computer's 'memory may be duplicated, Just as a 
version listed on paper or coded on magnetic tape may be. Only when the 
program is inserted , ..instruction by instruction » into the prds^ssing ale^ 
ment of the computer and electrical Impulses are sent through the circuitry 
of the processor to initiate work is the ability to copy losts This is 
true at least under the present state of technology. It it should prove 
possible to tap off these Impulses then, perhaps, t^e procege would be 
alA that was appropriate'd , and no infringement of the copyright would pceur* 

The movement of electrons through the wires and components of a. 

i 

computer is precisely that process over which copyright has no control. 
Thus p copyright leads to the result that anyone is free to make a computer 
carry out any unpatented process, but not to mlsapproprlata another's 
writing to do so, * ^ * 

Drawing the line between the copyrightable form of a program and 
t^ie uncopyrightable process which it implements is simple in the first in- 
stance dascribed above. But the many ways in which programs are npw used 
and the new applications which advancing technology will supply may make 
drawing the line of demarcation more and more difficult. To attempt to 
esLablibh such a line in this Report written in 1978 would be futile* 



Most Inf ringaments^ at least in the iBunadiata future, are likely to involve 

k ' -. 

simple copying. In the event that future technology permits programs 
to be stated orally for direct input to a computer through auditory 
sensing devices or permits future Infringers to use an author *^s program 
without copying J difficult questions will arise- , Should a line need 
to be drawn to exclude certain manifestations of programs from copyright i 
that line should be drawn on a case by cas^e basis by the institution 
designed to make fine distinctions, the federal Judiciary, " 

e. The Economic Effects of Program Copyright 

That copyright gives authors exclusive rights in their 

writings seems to cause some to equate it with all monopolies* This has 

led to the fear that protection for programs may give the copyright owner 

the power to dominate the program market, the machine markets or both, 
p 

To begin with-it la necessary Co distinguish between those lawful 
^ monopolies whose exis-tence is permittecf or even encouraged on policy grounds 
and unlawful monopolies which are declared %o be Inimical to the public 
good. Permitted monopolies generally are found in regulated industries, 
such as public utilities, in which economies of scale are».s6 great that 
the existence of more than one firm makes little sense and in which 
regulation p when properly accomplished, prevents such abuses as, monopoly 
pricing or refusals to deal. Limited monopolies such as patents and 
copyrights are- encouraged, while the public interest is protected 
in various ways. Protection of the general good is found in th€* limited 
term and stringent standards associated with patents, the proscription 
of the protection of ideas under copyright, and the refusal to allow the 



exceiislon of patents or cop^jlgh^s beyond their limited gcopes Thli laBi 
matter may be- the heart-o£ ttie qoncern about the economic tffeets of prog^ 
cdpyright.. ■ • . ; . * , - 



The utilization of lawful patents to attempt to monopolize 
■ 132/ 
unpatented proceises has been *nBlst«ntly found unlawful." Because copy- 

right grants no monopoly over ideas ^_a^irallel line of cases does' not 

really exist, but in certain instafittes courts have reached ilmilar- reaultr. 

■ : '•' . V;- 

In a leading copyright-antltrust%ase Judge Frank outlined -how competing - 

public Interests could be balanced i '-^^ 

J ' . . . ■ - 

We have here a eonfllct^of ppllclee: (a) that 
of praventlng plrady bf copy rlghtad matter and 
(b) that of enforcing the fntl-truflt laws. We 
must balance the two, taking Into account the 
comparative innocence or guilt of the parties » 
^ the moral character of fhelf raapectlve acts, 

\^ the extent of the harm lo tha public interest, 

the penalty Inflicted on the^J copyright owner] 
^ ' if we deny It relief, ^s the defendants ' piracy 

. is unmistakably clear, while the [owners'] In- 

p fraction of the antl-tru^t laws is doubtful and 

most marginal, we think the enforcement of 
the first policy should outweigh the enforce^ 
ment of the second, 133/ , ' 

Thus it is not the fact of a constitutional and statutory monopoly which is 

134 / 1 I 

disfavored, but only abuaes of the lawful monopoly. " ' 

One of the hallmarks ^pf a competitive industry i^s the ease with 
which entrepreneurs may enter into competition wfth firms already doing 
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411/ Mortofi Salt Cor^^I^'G. S, Suppi ger Co., 31-4 :D,S. 488 (1942)| Mercold 
(^rp. v. Mid-Continent Investment Co . , 320 U.S. 6'61 (1944). ~^ 

Alfred Bell & Co. vl Catalda Fine Arts, Ihp , , 191 F,2d 99, 106 (2d Cir, 
1931). . . , 

^ 34 / For another case in which the same court reused to permit a copyright 
owner to use his lawful monopoly to the detrimen^^of the public , aee 
Hgy pemont Enterprisei. Inc. v. Random House. Inc^ . , 366 P. 2d 303 (2T^ 
Cir, 1966). " " % 



business. The absence of Bignificant barriers to entering che progrfam- , 

writing market is striking. There are severai hundred independent tirms 

135 / 

whose stock in trade is'^ computer programs. New software firms can be 

formed witji few people §nd little money; entry into the market has thus 

136/ ' 

far been fairly easy. None, of the evidence received by the Commission 
suggests tha.t affording copyright to progrjps would in any way permit prf)- 
gram auTOors to monopolize the market for their products. Nor is there 
any indication that any firm is even remotely close to dominating the 
prograjmlng Industryt 

The effect "of program copyright on the retail prices of consumer 
goods and services is so. small as to be undetectable. Across a wide variety 
-6t induetries, packaged |software amounts to between one and two percent of 

data processing expenses which themselves comprise a like percentage of a 

137/ 

firm's gross income. This has led one commentator to descr\Lbe data 

processing costs as a whole as "a noise-level expense, probably less titan 

^ 138/ 

the phone bill of an average company," ThLs trora each one hundred 

dollars of income a firm is likely to spend between one and two dollars 
on data processing, of which from one to lour cents aru ^jpenr on packaged 
software. There is no easy way to Meparare the costs of tkrott^ction oiit 
from that figure, but it is clear that such, costs are mlniNcule when com- 
pared to a firm's totai^ operat Ing expenses. 



liarvey, "The Developing Software induct r 



Int ojiystems \h ( I v 1 97h ) . 



VSbl Computer Sciences Corporation, wiiich has ()vt^r $ 1 millioEi in 
sales, is said to have been founded on c<ipltal ItivestrntMU ot than 
$1 itiUO * 

^7/ McLaughlin, "1976 DP lUidgets," Datamation Wl (Kobruary l9/(0, 
I3ii/ Id, , 
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, The market for computer hardware has been characterized by severe 

but not insurmountable barriers to entry* Economies of scale are very 

great; a firm must be prepared to Invest tremendous amounta of money 

, 139/ 

in creating, building and marketing machines i Natural barriers Co 

entry J such as economies of scale, should not receive the opprobrium 
properly reserved for anticompetitive conapiJacies . Barriers erected 
by present members of an industry may well be, and frequently are, > 
antitrust violations* 

The inability of hardware ^firms to dominate the software market 
was recognized by the Public Interest Economic/ Center , when it stated: 

[Wjhatever their hi^orical dominancei the hardware 
corporations lack the^bility to control, entry into the 
software market, and their market shares are being 

steadily eroded by the independents* Thus j we can ten-- 
tatively conclude that protection of software serves 
Co benefit consumers by enhancing competition and 
tncreasing long=run_ supply. 1^0/ 

In the market for computers mpnopolistla practices have been 

attacked by the Department of Justice on numerous occasions. As the 

rtsSLilt ol an early consent decree, IBM, the largest firm in the Industry, 

luis <i^4reed to Hell ItH equipment instead of only leasing it. In 1969, 

immediately atLer the. Justice t)epartraent filed Its antitrust suit, IBM 

st(^pped selling ItH nuichines and programs as a package, thus ending a 

Lvin^^ arrangement the legality of which had been questioned. The 

gover[inHMit is currently prosecuting that act ion aga InHt IBM through 

wfii iMi it Hceks tlie division ot IBM tutu several firms, much as reBulted 



J^J^^/ Anulatil Corporation, a newcomer to th (^market for large computers, 
KpeiH live years and $4b million hot ore sHip^Ung Its first order, ''Can 
Amciafil Live with 1 BM ' h New Strategy?," Bu aineas' Week 56B (AuguHt 5, 1977)* 

ihij/ PI K-C Kepor t , Bupra wot 2h , at IV-li**^ 
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141/ 

in the Standard Oil case. This relief, as Is typically the case in an 

antitrust action, is directed toward the sources of a firm's alleged doml= 
nance of an industry. It is interesting to note that neither the govern- 
ment nor any prlvate^antitrust plaintiffs has iver argued chat IBM's assert 
tion of copyright ii/its programs is even remotely related to its alleged 
anticompetitive behavior. 

Successful antitrust attacks where copyright was Important to the 
cause of action apparently have occurred only with respect to performing 
rights organizations. Both ASCAP and BMI operate under consent decrees 
which resulted from Justice Department actions directed toward the monopoly 
created wt^n performance rights were not only pooled but were available 
exclusively from the pool. The resulting settlements permitted the pooling 
to continue upon the provision ^hnt customers could go |/J^^ndi vidua! pro= 

prietors as^ well as to the defendants to obtain performance rights. Another 

_ - - ■ 

^tack on ASCAP showed again that It is not the copyright mmp^ply which 

is disfavored, but rather attempts to extend that right acquire monopoly 

power in the market. When a music publisher who belonged^^ to ' ASCAP sought 

damages for infringement from film exhibitors who had without license shown 

films containing plaintiff ♦s music on the soundtrack, in denying the relief 

sought J the court ruled: ^ ■ 

Refuge cannot be sought in the copyright mono- 
poly which was not granted to enable plaintiffs 
to set yp another monopoly, nor to enable tht> 
copyright owners to tie a lawful monopoly with 
an unlawful monopoly and thus reap the benefits, 
of botfu 142/ 



iH/ S tandard J)il Co . v. United States, 221 U.S. 1 (1911). 

Jensen, BO K, Hupp, HV] , H4H-4y (U. Minn, UiaH) 
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The policy implications of such cases seem clear and correct ~ 

the lawful copyright monopoly may not be used other than as intended* A 

copyright owner may .monopolize his expression but riot the market in which 

it is purveyed. to .suggest » as /idbes the Public Interest Economics Center 

(PIE-C), that no ''large'*: Hardware manutacturers be permitted to assert 

copyright in programs they write Is to propose an instrument of dubious 
' 143/ 

legality and e^f f ect Iveness , Certainly any large firm could create a 

separate entity to do its program-writing to avoid any proscription of its 

ownerHhlp of program copyrights^ The PIE^C proposal may be less than 

relevant to the extent that it might lull its advocates into a false sense 

of ha'vWig dealt with the problem of industrial concentration when they have 

not* B^ng against bigness at all cost^ should not be a substitute for 

analytical action on behalf of the general public and consumers* 

Un the whole, the direct apprbach against alleged monopolists 

I 

- ■ - * 
suoms far superior to fighting perceived economic evils on copyright 

^roundb . The entarceraent and ^ where necessary, emendation of present anti- 

truHt ^tawH Is HiorH appropriate to the problemp if any, than ^he invention 

'^ t l.iHH of workK which are generally copyrightable but not when their 

autliors are dlfitavore^dj for wliatever well-intentioned reasons* In the 

patt'tu and copyri^hL antitrust cases there is no language suggesting 

L li .u s r a L u L u r y p r o t e c t i on h h ou 1 d b e u na va 1 la b 1 e to t he d e f e nda n t s > no t w 1 1 h - 

staiidiii^* Llitj proof that they had abused their lawful monopolies- To create 



s u t. f 1 a r e int* ti y on h a 1 (i H 1 1 s p i t^i.i^li wui i Id i nd u e d b e u n just 



3/ IMK-t: lie port , hojuji note 24, at IV IJ, 



J 

f. The Cultural Effects of Program Copyright 



The introduction of new meaha of connnunicMtion with their atten- 
dant new nodes of expression often raises questions regarding the intrinsic 
values of Buch works. The works of Beethoven, Chopm, Stravinsky and 
Hindemith all enjoyed less than immediate success. Early works of all of 
Chese innovative composera were condemned for being outside what was then 
felt to be the cultural mainBtream. .But, as perceptions have changed, 
the ebntributions theae composers made to breaking with tradition and 

9 

enriching the breadth of expression in our musical heritage have overcome 
the barriers to new ideas which traditionalists would have imposed. 

The history of copyright legislation and the interpretations 
courts have given to the Copyright Clause all demonstrate chat there is 
no basie, as some would suggest, for the imposition of a standard of 
literary or artistic merit for determining copyrightabi li ty , The perils ■ 
of such an approach have long been recognized. Mr. Justice Holmes, in 
upholding copyright in a chromolithographed circus poster, said that: 

It would be a dangerous undertaking for persons 
trained only in the Iflw to conacituCe themflelvps! 
final judges of the worth of pictorial illustra= 
^tions, outside of the narrowest and most obvious 
-'limits. At the one extreme some works of genius, 
would be sure to miss appreciation. Their very 
novelty-would make them repulsive until the public 
had learned the new language in which their author 
spoken It may be more than doubted, for instance 
whether the etchings of Goya or the paintings of ' 
Manet would have been sure of protection when seen 
for the first time. At the other end, copyright 
would be denied to pictures which appealed' to a 
public less educated than the iudge. Yet it they 
conmand the interest of any public, they have a ' 
commercial value == it would bo bold toMav th.v 
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they have not an aesthetic and educational value — 
^ and the taste of any public is not Co be treated w/th 
^jT contempt. 144 / ' -ws/ 

This principle has been consistently ioilowed in cases emphasizini 

that "[a]ll that is needed to sacisfy both the Constitution and the statute 

is that the 'author' contributed something more than a 'merely trivial* 

145 / 

variation, something recognigably 'his own'." [footnote omitted] 
These judicial opinions clearly illustrate that courts have assiduously 
avoided adopting the critic's role in evaluating the aesthetic merits of 
works of authorship , 0 To attempt to deny copyrightability to a writing 
because it is capable of use in conjunction with a computer would contra^ 
vene this sound poricy. Where could a meaningful line of demarcation be 
drawnV between flow-chart and source code? Between source code and object 
code? Ac the raoment of input into a computer or microprocessor? The 
Commission believes that none of these is appropriate. The line which 
must be drawn is between the expression and the idea; between the writing 
and the process which is described. This proposal acknowledges the pro^ 
fsriety at keeping cultural value judgments out of copyright. The only 
iL^giCimato question regarding copyrightability is: "Is the object an 
o r 1 g in a 1 work of authorship?" 

The Copyright Clause of the Constitution empowers the Congress to 
eHtablish a p^atent and a copy right system to improve the general public 
we 1 tare, by " | P J roraot ing . , . the progress of Science and Uaeful Arte," 
F.itont prott'ctB inventions and copyright protect a the writings of authors. 
As prreviously dh44:jjjHed the term "writing" has been liberally cons trued to 



144/ BUistein v. |bonaldson Lithogrl^phing Co. , 188 U,S, 239, 251=52 ( 1903) 

U^/ Alfred Hell and Co, v. Catalda Fine Arte, Ine , 191 F . 2d 99, 
102-03. ( 2d Cir. 1951); see a 1 so EBquire Inc , v . linger , 194 U.S.P.Q . 
,30 (D.D.C. 1976). ' ' 
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embrace Che fruits of intellectual and fle8thet"ie labor embodying any 
modicum of original Sttort^ Copyright protects a wide range of works; 
some with great cultural value such as the novels of Pulitzer Prize 
winners and Nobel Laureates, original paintings, award winning movies 
and masterful musical compositionB . It likewise shields works of little 
or no aeathetic merit; advertiBing copy, picture post cards, videotaped 
wrestling matches, violent and sexually explicit films and the most banal 
popular music. The contribution of these latter works to our culture is 
at best questionable. Neither the Supreme Court nor any governmental or 
private body has been able to assess the social or cultural impact of 
sexually explicit materials, let alone the cultural impact of the protec- 
tion of such works by copyright. Their contribution to the "quality of 
life- is not quantifiable- its impact may not even >( qualitatively 
Identifiable. The kinds of qua! i tative "impacts whidh compucer software 
may have on the "quality of life" may at le<|St be described 

Ueclining cobCs and improved performance of electronic hardware 
are bringing powerful miniature computer syscems into sraaU. businesses and 
the home. These computers and the more powerful and cheaper generations 
of^imilar systems which will follow have the potentiaiy^ enrich our 
lives and aid in communication among humans in ways as yet inconceivable. 
Fersonalized high quality education, at present available only to the 
wealthy, win be within the reach of the small school system and the 
average consumer m the home. Health care in public clinics will bo pro- 
vided on a more individualized, personal basis by using computers to aid 
the physician in communicating with his patient through complete and accu- 
rately maintained medical records. Leisure time can bo enriched both by 
atudying and by gamoplaying on homo computer syaLems. . The posBibilities 
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provided by the technology ara virtually limitless. They ara dependant ^ ^ 
only on the ing.nuxty employed in developing the progra»a that enable humans 
^ CO co^unicat^ tha.r ideas to one another through the intermediation of 

the .a^hine and on che wilUngneae of creators of such wo..s to disseminate 
then, at reasonable prices. m considering the ■■quality of life'^ in this 
country, failing to consider the positive contributions of computers and 
the programs with which they are used would indeed be a mistake 

At the same time, any dehumanizing effects which might be attri= 
^ t^utable to the increasing impact of compute usee upon society are utterly 
unrelated to the mode of protection employed t^^otect program language. 
' It is clear that the uses to which computers are ;ut depend entirely upon 

the .nten, of the.r users and not at all on the mechanics designed to ^ 
protect programs. To eay that copyright for programs sLhow is responsible 
for social problen|S c^tensibly caused by computer uses is akin to arguing 
^ aga.nst copyrights for the worst of television shows or against patent 

components of gas^guz.ling cars on the grounds that such ■ 
works arP-^etrimental to American culture. 

g. Concurring Opinion of Commissioner Nimmer 

.,, 1 concur m the Commission's opinion and in its recommendat io^ 

regarding software. I do, however, share in a number of the doubts and^ 
concernB^expreseod m Commissioner Hersey's thougljtful dissenting, 
, opinion What is most troubling about the Commission's recommendation 

ot open-ended copyriei,t protection for all computer software is its 
tailur. Lo arLiculaco any rationale which would not equally justify 



IJ^I ^jee p. 69, itilrt 
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copyright procection for the tangible expression of any and all original 
ideas (whether or not computer technology, business, or otherwise). If 
"literary works" are to be so broadly cons t rued , the Copyright Act becomes 
a general misappropriation law, applicable as well in what has Craditionally 
been regarded as the patent arena, and, indeed, also in other areas to which 
neither copyright nor patent law has previously extended. This poses a ser- 
ious constitutional issue in that it is arguable that such an approach 
stretches the meaning of "authors' and "writings" as used in the Copyright 
Clause of the Constitution beyond the breaking point . ^ Apart from^he con- 
stitutional issue, It raises policy questions, the full implications of 
which r'eraain murky at best. Still, at this time, knowing what we now know 
about the nature of the computer industry, its needs, and its potential for 
great contributions to the public welfare, I am prepared, on balance, 
to support the Commission's conclusions and recommendations. 

At the same time 1 should Uke to suggest a possihle line of 
demarcation which would distingufsh between protectible and nonprotectible 
sottware in a manner more consistent with limiting such protection to the 
conventional copyright arena. This suggestion is made not because I recoa^ 
mend its immediate implementation, but rather because it may prove useful 
in tho years to pme if the Commission's recommendation for protection of 
all sottware shAild prove unduly restrictive. In auch^^jgs tances it may 
trove desirable to limit copyright protection for software to those computer 
programs which produce works which themselves qualify for copyright protec- 
tion. A program designed for use with a data base, for example, would 

"^"C" t'-^ resulting selection and arrangement 
ot uemn 1 rom «uch dat. base would itselt ho copyrightable as a^ ompi 1 at ion . 
ThuH, . program designed for use m pnjuuction with a legal information 



retrieval system would be copyrightable since the reaulting enumeration 
of cases on a given topic could claim copyright. A program deeigned 
for a computer game would be copyrightable because the output would 
itself constitute an audiovisual work. (For this purpose the fact that 
auch audiovisual work is not fixed inVt^q^le medium of expression^ 
and for that reason is ineligible for copyright protection should not 
invalidate the copyright in computer program as long as the progt-an 
itself is fixed in a tangible medium of expression.) On the other hand, 
programs which control the heating and air-conditioning in a building, 

■^^H determine Che flow of fuel in an engine, or which control traffic 
would not be eligible for copyright because their operationido not 
^s. t in copyrightable works. The fact that such a program might also pro-= 
is for a printout of written instructions (which would be copyriaft'table) 
would only render protectible that particular aspect of such a progW. " 

The distinction here suggested appears to me to be consistent with 
.ne recognized copy rightabi li ty of sound recordings. It sometimes has 
been argued that wh'ile printed instructions tell how to do work, computer 
r >grams actually do the work. But this is also true of sound recordings, 
which in a sense constitute, a machine (the phonorecord) comjnunicat ing with 
another machine (the record player). A sound recording contained in a phono^ 
record does not tell a record player how to make sounds. which constitute 
a Cole Porter melody. Rather, it activates the record player in such manner 
as actually to create such a melody. But, Commissioner Hersey has made another 
and most important distinction. ■'The direct product of a sound recording, 

when it is put in a record player, is the sound of music == the ^ritina of 

147 / . - 

the author in its Audible form." The point is that the operation of the 
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sound recording produces a musical work which itself is copyrightable. That 
is sufficient to render the sound recording itself copyrightable quite apart 
from the separate copyright in the musical work. This principle is directly 

analogical to the diatinction suggested above with respect to computer > 

=» 

programs . 

h. Dissent of Qommissioner Hersey 

This dissent from the Comiesion Report on computer programs takes 
the^Js^^ie^j that copyright is an inappropriate, as well as unnecessary, way of 
PYOtecting the usable forms of computer programs. 

Its main argument, briefly summarized j is this: 
f_ In the early stages of its development, the basic ideas and methods 

to be contained in a computer program are set down in written forms, and 
these will presumably be copyrightable with no change in the 1976 Act. Bu^ 
the program itself, in its mature and usable form, is a machine control ele- 
ment , a mechanical device, which on Constitutional grounds and for reasons 
of socLal policy ought not to be copyrighted. 

^ The view here is that the investment of creative effort in the 
devising of computer programs does warrant^ certain modes of protection for 
the resulting devices, but that these modes already exist, or are about to 
be brought into being, under other laws besides copyright; that the need for 
copyright protection of the machine phase of computer programs, quite apart 
from whother it is fitting, has not been demonstrated to this Commission; 
and that the social and economic effects of permitting copyright to stand 
alongside those other forms of protection would bi? , on bnlance, negative- 

The heart of the argument lies in what flows from the distinct ^ni 
raised above, between the written and mechanical forms of computer pro^M 
Admitting these devices' to copyright would mark the first time copyright^ 
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ever covered a means of communicat ionT^ot with the human mind and senses, 
but with machines. 

ARE MATURE PROGRAMS ^'WRITINGS" ? 

Programs are prof ooB^y^y-rfrfTeWfic from Che various forms of "works 
of auchorship" secured under the Constitution by copyright. Works of author^ 
ship have always been intended to be circulated to human beings and to be 
used by them to be read, heard, or seen, for either pleasurable or prac= 
Cical ends. Computer programs, in their mature phase, are addressed to 
machines , 

All, computer programs go through various stages of development. 
In the stages of the planning and preparation of software, its creators set 
down thair ideas in written forms, which quite obviously do co^unicate to 
human beings and may be protected by copyright with no change in the pres'ent 
law . 

But Che program itself, in its mature and usable form, is a 
machine control element, a mechanical device, having no purpose beyond bfing 
engaged m a computer to perform mechanical work. 

The stages of development of a program usually are: 'a definition, 
in eye=legible form, of the program's task or function; a description; a . 
listing of th*j program's steps and/or their expression in flow charts; the 
tranBlation of these steps into a "source code," often written in a high- 
level programming language such as FORTRAN~lir COBOL; the transformation of 
this source code within the computer, through intervention of a so-called 
compi le r ^or aj^emblfc^r program , into an "object code, This last is most 
often physically embodied, m thti present state of technology, in punched 
cards, magnetic disks, magnetic tape, or silicon chips its mechanical 
phase . 
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* Every program comes to fruition in its mechanical phase. Every 
program has but one, purpDaa and use ~ one object: to control the 
electrical impulses of a computer in such a particular way as to carry out 
a prescribed task or operation^ In its machine-control form it does not 
describe or give directions for mechanical work. When activated it does 
the work. 

An argument comonly made in support of the copyrightability^of 
computer programs is that they are just like ordinary printed (and obviously 
copyrightable) lists of instructions for mechanical work. The , Computer Re^ 
port calls programs (above, p, 23) -'a form of writing [which ]. consist s of 
sets of instructions." But this metaphor does not hold up beyond a certain 
point. Descripcions and printed instructione tell human beings how to use 
materials or machinery Co produce desired results. In the case of computer 
programs , the instructions themselves eventually become an essential part 
of the machin%ry that produces the results . They may become (in chip or 
hardwire form) a permanent part of the actual machinery; or they may become 
interchangeable parts, or tools, insertable and removable from the machine. 
In whatever material fori lie machine^control phase of the program, when 
activaced, enters into the computer's mechanical process. This is a device 
capable of conmjanding a series of impulses which open and close the elec- 
tronic gates of the computer in such order as to produce the desired result. 

Printed instructions tell how to do; programs are able to do. The 
language used to describe and disc us a computer prog rams commonly expresses 
thiK latter, active, functional capabiliB^, not the preparatory ''writing^* 
phases. For example, this Commission ' s j^port on New Works (below, p, 64) 
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uses the following verbs to cha^cterize the dding%^D-f various programs 
in computera; ''select,'' ^'arrang™'^ ^'simulate j^^%i''play ; ''manipul 
"extract," "reproduce and so on. It is not said that the programs 
'"•describe" or "give instructions for" the functLons ^of the computer. They 
control them, this is the mechanical fact* ' . 

The Issue of CdTOiunication " / 

^T^'^ ComiBsiofl yepo^l on C6aputer| fitograms suggests that musical 

reeordings also do work, analogous to .what we Mve ^been describing. "Both 
.recorded music and computer programs are s.^ta ^^information in a form 
^prfhichj when passed over a magnetized head, cause m^inute currents to flow 
in such a way th^t deeif^^I^^^^h^aical wo'rk g^ts done." (abovei p. 24) 

But these are radically different orders of work. And , the differ- 
ence touches on the very essence of copyright , 

We take it as a basic principle that Copyright should subsist in 
any original work of authorship that is fixed in any way (including books,' 
records, film, piano rolls, video tapes j etc.) which communicate the work's 
means of exprelssion. 

^ But a progranij once it enters a computer \nd is activated there ^ 
does not communicate information^ of its own, intelligible to a human being. 
It utters work. Work is its, only utterance and its only purpose. So far 

■ ■ ■ . . ■ 

as the mode of expression of ^ha original writing is concerned j the matter 
ends there; it has indeed becojiie irrelevarit even before that point. The 
maturo program ib purely and simply a raechanical substitutV ff^r human labor. 

The t unctions of ^computer programs are fundamentally and absolutely 
difterenf, in nature from feiiose of sound recordings, motion pictures, or 
deotapes . Recordings, films, and videotape produce for the human ear 

^' 
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and/or eye the aounds and imagei that were fed into them and so are simply 
media for transmitting the means of expression, of the writings of their 
= authors. The direct product of a fi9und recordj^g, When it is put in a record 
player^ is the souhd of.Buflie — the writing of the author irt its audible form 

■ . -. ■ " ■* ' ' 

Of film J it is a combination ofv picture and sound — the writing of the author 
in its visible and audible formi Of videotape , the same* But the direct 
product of a eomputer . program is a aeries of electronic impuLsea which 
operate a computer; the "writing^* of the author is spent iri^'the labor of 
the machine. The first three comiiunicate with human beings. The cdmputeE 
^ program cbmfflunicates , if at all^ only with a machine. 

And the nature of the^ machine that plays the sound recording is 
fundamentally and abaotutely different from that of the machine that uses 
software. Tt^e record player has as its sole purppie the performance of « 
the writing'of the author in its audible form". The computer may in some 
instances serve as a storage and trammission medium for writings (but 
different writings f rom *those of the computer prograimoer ^-^ i.e.,. data 
^ses)^in their original and^'ent^re text, iy which cases these' writings can 
. be adequately secured ^t both ends of the transactipn *y the present co^y- 
tight |aw; but in the overwhelming majority of cases its p^rppses are pre- 
ciaely to use program^ to t^rapsform, to manipu late , to select ^ to edit, to- 
search and f * to compile, *to Control and operate computers and a vast 
array of other machi n ^^jnd systems withf a result that the preparatory , 




writirkgs of the qpmpuWI. programmer are nowhere to Be found in recognizable 

'^i^^ ■. >' ^ . ' ' ' V * . , ■ ' ^' 

jorm,''because- .^tl^^rogram. has been fabricated as a. Wachine control element 
that does Ehese^ sor^ts ,of work. Jt is obvious that the means of expression 
of th^ pieparatory wi-itini — that w^chi popyright is .supposed to protect — 
is. *pt to be found m the computer program' s mechanicar pha^e HBi 
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An appropriate analpgy to computar programs ^ in their capacity to 
do work when passed over ^magnetized head| would be such mechanical devices 
as^the code^agnetized cards which open and cloae locks or give access to 
automated ^ank tellers . These are not^cppyrightable ^ 

But a more telling analogy i since it speaks to the supposed 
instructional nature of programs ^ is affordfed by that relatively primitive 
mechanical device , the cam. A cam, like a mature computer program, is the 
objectif ication of a series of^ instructions^ '*Upj doirns upj down or^ 
"Ins out, in, out A cam may be the mechanical fixation of rather , 

intricate and elegant instructions . A cam controlling a drill may embody 

if 

such instructions as, "Advance rapidly while the hole is shallowi pause and 
reCract for a short distance to clear chips, advance more slowly as the hole 
goes deepeir i^stop at a percise point to control, the depth of the hole, re-^ ^ 
tract clear of the hole, dwell wi thou t-i^t ion while the work piece is eje^tlgd 
and another loaded; repeat procedure," (C^puter programs can and do embody 
precisely similar instruct ions . ) But although such a cam was originally * 
conceptual ized, described, and written out as this series of instrucfions 
fot desired work and is, in its mature form, the material' embodiment of the 
ins c^uct ions , capable of eKecuting them one by one, no one would say (as. 
the Cofemias^on now says of another form of "instructions," the mature computer 
program) that it is a It'terary work and should be copyrighted. ' ■ 

" To support ,the proposition that programs are works of authorship 

/ * 

the Report says (above, p, 23) that "the instructions that make up a pro- 

\ \ ... 

gram cah be. read, understood, and followed by a human being," and (above. . 
j3. 52) that programs "are capable ['emphasis theirs] of commurticating with 
humans,,.." PrograQmers can and sometimes do r^ad each other *s copyrightable 
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preparatory writings, the early phases of software, but the implication ai 
these statements is that programs in their machine fo^m also communicate 
wtth human "readers"—^ an implication* that is necessarily hedged by the * 
careful choices of the verbs "could be" and "are capable of"; for if a * 
skilled prograraner can *'read" a program in its mature, machine^readable % 
. form, it is only in the sense that a skilltd home-appUance technician can 
"read" the equally mechanical printed circuits of a television rs^eiver. 

It IS clear that the machine pontrol phase of a computer program 
is not designed to be read by anyone; it is designed to do electronic work 
that substitutes for the very much greater human labor tliat would be 
required to get the desired mechanical result. In the revealing words of 
the Report (above, p. 23) programs "are used in an almost litnitless number . " 

of ways to release human beings from ... diverse mundane tasks " . 

The CTOmission Report thus recorrimends affording copyright protec^ 
tion to a labor-saving mechanical dev'ice. 

IS GOPYRIGHT PROTECTION NEEDED? ' 



We can agree with a memprandum of 'the Conmiission ' s Software Sub^m- 

mittee that computer programs '^are the^esutt of intellectual endeavors 

involving at leaet as much human creativity as Che preparation of telephone 

bcoks or, tables of compound interest'^ or, we iight add (thinking of the 

mechanical phases of programs), ^the design of high-pressure valves for 

iniierplanetary rockets or of special parts for racing cars for the Indiana- 

polls 50O. The investment in these endeavors, often dazzling in their 

■ / ~ - 

iRtricacy and power, does indeed^rr^t legal protection of the resulting ^ 

devices. IP 5 ^ 

But is copyright a necessary form of protection? Aecording to the 
evidence placed before Bhe Conmiiflsion it is not 
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In all the months of its hearings and inquiries j this Coflraission 
has not been given a single explicit case of a computer "rip-off" thaf^ was 
not amenable to correction by laws other than copyright. Interestingly, 



this e 



xactl^ parallels th^ eK^erience of the World iRtellectual Property 
Organization (WIPO) in its search for a model form^ of protection for com- 
puter programs* (aee above, p, 27^28) Alistair J* Hirst, attending the WIPO 
discuasiona as representative of the International Confederation of Societies 

of Authors and Composers, noted in an article of Junes I978j ' 

■ ^ ■ f , 

At no stage in the meetings of the Group was any 
convincing case ever made out for the proposition 
that computer software did actually need any 
additional legal protection; the most the repre- 
sentatives of the computer industry could say was 
that they "would like some further fortf of le,gal 
protection." No documented instances of p'lracy 
were adduced; and there was no serious suggestion 
that te^nological progress in the software field 
had been inhibited by any shortcomings there might . 
be in the legal protection presently available. . . 

d&^TU has had precisely thie same lack of evidence on this score* A book re- 
149 / 

cently published ^ describing a large number of computer crimes comnitted 
in this country, cites no single piracy or other misappropriation that would 
have fallen under copyright law. A study pf 168 computer crimes by the Stan^ 
ford Reaearch Institute jf\ mad^ availabie t4 the Cdmission, also failed to 



turn up any single suc^^ase. 

It appears Chat the existing network of technological , contractual j 
non^d iec loeure J trade^secret ^ common^law mis^appropriation ^ and (in a few in'- 
standes) patent forms of protection, possibly to be joined soon b]| Senator 



148/ CISAC document no. CJL/78/45 «266 , p. 2, 



149/ T. Wiiiteside. Computer Capers t tales of e4gjtronic thievery, embeE^le*' 
ment and fraud ( 1978), * 

150/ Parker. Computer Abuse , Stanford Research Institute, (1973).^ 
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Abraham Ribicoff'e Computer System Protection Act " to say nothing of lawe 

on fraud, larcenyi. breaking and entering, and so on ~ will be wholly ada- 

quata, as they apparently have been up to npii|^ to the needs of deveiopera* f> 

We will discuss below (p* 84) the ways the various forma of 

protection will likely affect 'the Issue of access versus secrecy* 

LEGISLATIVE INTENT AND THE CONSTITUTIONS, BARRIER 

"It was clearly the Congress- intent the Report says (above, 
p^ 38) "to include computer programs within the* scope, of copyrightable aub^ 
ject matter, in the Act of 1976."= This intent twas by no means clear. It is 
true that in^several places in the legislative reports triere are passing 

\ 

references to computer programs which seem to assume their copyrightability 
under the 1909 Act and, by extension, the 1976 Act* Prior to these reports, 
the only authority for considering them potentially copyrightable was the 
Register of Copyright*s letter of May 19, 1964 — itself hedged with dou^t 
whether programs were within the category b*f 'Writings o^f an author" in the 
Constitutional sense. (On this, see more below, p. 78), And even these 



legislative reports contain cautionary linguage on computer programs to 
the elTfect that they would be copyrightable only "to the extent that they 
incorporate aithorship in the prograraner's expression of original ideas, 
as dis tinguish|d from the ideas themselves." Section 117 of the new copy- 
right law provided for a moratorium precisely awaiting the coaclusions of 
this Coraraiasionj and it indicates beyond a doubt that Congress has not 
reached the poiLt of clear' intention at least with respect to the use 
of copyrighted works J " 



151/ S. 1766, 95th Cong., 1st Sess . (1977). 
152 / House Report , supra note 1, at 54. ' 



Thef legislative history of the new law can give little cofflfort 
to any whq wJuld suggeit that a thoughtful legislative judgment had been 
made about the propriety of copyright protection for computer programs* 
Where th^e.Comtssion Report finds the legie lative history disconcerting, 
it simply avers, on its own authority , that the House Report "should be 
regarded as incorrect and should not be followed,*' (note 131, p. 55 above) 
Even if the legislative intent were unmistakable, there would re-- 
main the distinct possibility of a Constitutional barrier to the copy- 
righting of computer programs. It is an underlying principle of copyright 
law, expreased in Section 102(b) of the 1976 Act, that copyright does not 
extend to "any idea, procedure, ^oceaa, system, method of operation 
regardless of the form in which it is described, explained ... or embodied 
in such work," This section of the statute is intended to recognize the 
distinction between works conveying descriptions of processes and works 
which are them^lves the embodiment of a system or process. In Baker v. 
Selden (101 U.S. 99 X1879)), the Supreme Court found that, as a matter of 
^Constitutional law, the latter are not protected by copyright. 

That decision has been consistently applied to deny copyright to 
utilitarUan works ~ not those, like phonorecords , which contain expression 
made perceptible by the use of a machine, but rather those which exist 
solely to assist a machine to perform its mechanical ^function , Professor 
Nininer, while criticizing some interpretations of the Baker v, Selden 



decision, recognized that it properly bars copyright protection for a work 

embodying a method of operation when duplicated of necessity in the course 
153/ 

of its use. This dissent urges the view (to which Coimiissioner Ninmier's 



153 /" ;i Nimmer on CQpyright , § 37 .2 ( 1976). 
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Concurrence, (pp. 66-69 above), seems to lend further weight) that 
computer programs are exactly the type of work barrfd ^om cei^right by 
these considerations, ' ' 

DISTORTION BY SHOEHORN . • 

We now come to two technical points that arise in the Comaission's 
position on computer programs , matters that we stress here at some length 
as two eKampl|s o^jthe forcible wrenching that is involved in fitting tH'e 
mature computer program into copyright law and consequent distortions of 
traditional copyright usages. It is urged thit such distortions, with the 
formidable power of the Computer industry behind themj must in the long run 
tend to corrupt and erode the essential purposes of copyright. 

Copies? ' - 



In its attempts to justify the copyrighting of mechanical 
devices ^- the mature phases of computer programs the Commission's 
Software Subcommittee was obliged, at successive stages , to resort to 
certain auphemisms . 

The first draft of Its report described the usable , mechanical 
phases of computer programs as "deri^vative works" a term^traditionally 
uaed^ with respect to the printed word, for condensations, dramatizations , 
translations, and so on (each of which has always had to be copyrighted 
separately from the parental work), ^en the invalidity of this suggestion 
became* evident , the second draft of the Report characterized the programs 
in their usable machine forms, equally with their written formSj as "literary 
works." When the difficulty in maintaining that the mechanical commands * 
on punched cards , magnetic tapes, disks, and printed circuits in chips were 
identical with programs' preparatory writings had been considered, the 




thir<j. draft of-tht Report brought yet another shift of terms . Tha mechanical 
phased of programB war* now described aa "copiea." ' 

On several grounda this euphamian proves as unservicaabla. as the 
previous ones. (And so, in this view, will every euphemisn that attempts 
to jufltify the copyrighting of a machine control element.) ' 

\ "Copiea," for the control of which the rights vested in copyright 
were devised, are defined in the 1976 Act a* 

I material objects, other than phonorecords , in which 
a work is fixed by any method now known or later 

;• developed, and from which the work can be perceived, 
reproduced, or otherwise communicated, either directly 

j or with the aid of a. machine or device. 154/ 

This definition has always referred to one form or another ?f reproduction 
of an original work, for the purpose ^ dissemination to, and perception by . 
human beings. In plain lariguage : books, monographs, films, prints, and 
otti^p such replications we all recogniEe as copies in the true copyright 
sense. Their uses always involved perception by one human senSe or another 
of the linguistic intentions, the images, or the s|Hnds of the ^Driginal 
works. A data base, when keyed or run into a computer, is being copied in 
this sense, for the data are maintained in'the copy as data , and they issue 
s^data for human use in the end product. But a program, when keyed or run 
into a computer, is transformed by « compiler program into a purely machine 
state. The -term "copy" is me,aningless for the reason that in this trans- 
formation the means of expression pf Che original work becomes totally 
irrelevant. All that matters is the program's functional use. 
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Furthermore I many programi (in factj a greater and greatef pro= 
portion of commercial programa) never a#e '*input" into cofflpufcers in the 
conventional sense* They are distributed already transformed into their 
purely mechanical form, as printed circuits on ^iiips in mierofcrocessors * 
They are, in all but name, hardware, thmy are no more copies tn ttie copy- 
right sense than are repeatedly scamped-out iolid=state tffSuiJts of tete^ 
vision sets* These programs in microprocessors are built into, or can 
be clipped into, automobiles, airplanes , telephone and television sets, 
microwave ovens, games, and an ever-growing number of industrial ahd home 
gadgets. Hov<r^an this vast class of machine control elements ever be con= 
sidered '*copiea" of ''literary worWaV? 

We are dealing here with an entirely new technology, one with a 
highly intricate multiplicity of means of fixation, of transformation ,«Qf " 
movement from one medium (^f comunicat ion) to another* (of mechanical 



function) and back again. The fact^hat some of these m^ny intricate 

fixations and changes enable* a human-readable version of a program to be 

stored in a computer parallel to its mechan^al variant, or to be reconverted 

to/eye^readable form from its mechanicar variant, does not mend at all the 

basic distortion that arises from this abuse of the term "copies." 

In discuaaing "copiea," th^Commission Report (pp, 56^57 abov^) 

admits the central difficulty to which this diasent addresses itself' s 

[Tjhe many ways in which programs are'now used and the new 
applications which advancing technology- wil 1 aupply may ^ 
make drawing the line^of 4ema^fcation [between the copy- 
rightable form of a program and the un^pyrighcable pro^ 
cess which it implements] more and more' difficult . To 
attempt to eatablish such a line in this Repor^t written 
in 1978 would be fatile* Most infringements , at least 
in the inmediate future, are likely to involve aimple 
copying. In th€ evint that future ' technology permits 
programs to be stated orally for direct input to a 
* computer through auditory s'ensing devices or permits 
future infringers to use an author's prcLgram without 
copying, difficult , questions will arise. 
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It IB the theBli of this diatent that all such difficuitiee, pre- 
■ent and £utur«, disappear if the eupheBism in the word "copies'- ia recog- 
niied for what it is, and if a clear line la drawn forthwith. The line can 
and should be drawn in, 1978 , The line should be, drawn at the moment of the 
prograa'i tranaformation , by whatever present or future technique, Co a 
mechanical, capability. This is the moaent at which the program ceases to 
communicate with human beings and is made capable of communicating with 
machines. * 

Here is dramatize/, in our view, the central flaw — and the 
subtle dehumanizing danger U of the Comnission's position on programs. To 
call a machine control elemelit ■ copy of a literary work flies in the face ' 
of' common sense. Ask any citizen, in the street whether a printed circuit 
in a microprocessor in the emission control of his or her car is a copy ■ 
of a literary work, and see what answer you get . But if our government tells 
the citizens in the street that this is so, and makes it law, what then ' 
happens to the citizen's sense of distinction between works that speak to 
the minds and senses of men and women and works that run machines — or, 
Ultimately, the citizen's sense of the aiving distinction between human 
beings themselves and machines themaelvea? ^ 

Adaptations 

A particularly serious blurring of valid traditional diatinctions 
lies in the R^^t's extension of copyright protection to adaptations of 
programs (p. 30 above). There is not merely a question here of unfairness 
to all other sorts of adaptations, which must be re-copyrighted (as in the 
case, for example, of a telephony directory, which is annually adapted 
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and must be re-copyrighfeed each year). What is ihocking , in its trans- 
parencyi ia the raaaon given by the Report for authorising these ' 
adaptations — "to facilitate use.'* (p* 32 above) 

The transparancy lies in the fact that the means of exprassion of 
the original program — the only thirij^in which copyright is reposed — is 
here again tocally irrelevant. The only tast the user is required to meat 
is whether the machine phase of the progra^j having been adapted, will than 
workp And what will make it work is certainly not its means of expression 
but its mechanidal idea, which remains constant however axpressad. 

In his testimony before CONTU in .Cambridge j Mais*, on November 17, 

1977, Frofeasor J.C*R. Licklider of M.I.T. raised as one of his concerns 

about the idea of copyrighting the mechanical phases of programs precigely 

155/ ^ j- - . ^ 

this matter of adaptation. He gave the example in which a protracted pro 

i - . 

gram may be taken fr^om "machine languaga, or FORTRAN, or whatever level * 
to a higher level and back to a lower level," an4 stressed that all that sur 
vives from one version to the o^ther is "the essential underlying idea, not 
the mode, not the form of eKpreasion," 

In the present reality of computer ujage , particularly in sophisti 
cated operations, a great deal of programaing ingenuity goes'^recisaly into 
various kinds of adaptation, commonly called "program maintenance"* new, ^ 
mechanical functions may be added to an e-xisting program; a program may be 

rapdified, possibly extensively, to make it workable in a different or' more 

-- ' ^ 

up-^to-^date computer; or a program may be changed to mesh with other programs 
^in a domplex multi^proceseor . Under these and many other circumstances, the 
irotection would remain in effect for an underlying idea that was itself 
being adapted^ or perhaps even being transformed into something quite 

7 . ^ ' 

— i . — — ^ . - . . / 

155/ See Tranecript ^C&NTU Meeting No. 18 at 130-^132* 



different from the original idea. The ttoda of expreision of the original 

^^iting would be long/ long gone. As Professor Li^klider pointed out, only 

the "effect of the action of the program'* is of consequence in a series of 

such changes; programers, he said, ''don^t care a thing for the particulars 
156 / 

of the expression*'* . t , 

. , The limitations on adaptations suggested in the Comnission Report 

will J in the real world of program maintenances be ffntttinkably difficult to 
police* 

By the admisiion of this wordj "adaptation j in this new senses 
with no means test except workability, the Comission has bypassed a' fuhda- 
mental distinction of copyright from other forms of projection! and may 
well have opened the way for covert protectionj in the name of copyrights 
of the underlying mechanical idea or ideas of a program,' rather than of its 
original means of expression. 



SOCIAL EFFECTS , ' 

Access *^ 

The Coimission Report has based much of its case on its conclusion 

.... ... ~v~ 

that copyright would assure greater public access to innovative programs 
than would continued reliance on Crade^secrecy law. • 

The evidence the Comission has received casts considerable doubt 
on this arguraent * 

Jn the first place,- the testimony CONTU has heard makes it quite 
clear that the Indus trv^ji^mjTd have no intention of giving up trade^secrecy 
protection in favor oflc6pyright; to the contrary, every indication is that 
it would fight hard asaert its undeniable continuing right^to the farmer. 

156 / at 131. . ' ^ ' ^- ^ ^ 



It ia obvioui /that the industry , faced with a choice beCveen 
aacrecy and diaaeminationi as reprs^nted in the choice between trade^aecrecy 
I laws and copyright, has ovarwhelniingly opted for the former. From 19£4, 
when the Register first receivad programs for regis tra,tion , to Jahuary 1, 
1977, only 1205 programe have been registered (and two companies , IBM 
and Burroughs, accounted for 971 of them). According to International 
Computer Programs , inc., which publishei a newsletter on the programiing 
industry, something in the order of 1^000,000 prog^rams are developed 
each year (taking into account adaptations of existing programs so radical 
as to make them .new programs) . There are roughly 300 ^000 programers 
in the United States who spend at least part of their time developing 
new programs. The^fe figures show how miniscule has been the industry's ^ 
interest in copyright ^ and they strongly suggest that such registration as 
has taken place has been in the nature of bet-hedgingj reflecting efforts 
of major hardware manufacturers to assert any possible colorable claim 
to protection, regardless of. its real legal merits. 

The Comission Report (p. 44 abovey recognizes that '*the avail-= 
ability of • copyright for computer programs does not, of course, affect 
the availability of trade secrecy protection,'' It suggescs leaving 
all future "diffieult questions" for settlement by the courts on a 
case^by-caae b/?5iie. (p, 5 7 above) 

The uiicertainty resulting from this situation, as Eobert 0. Himtz ' 
of the Bell Laborltories has pointed out in a response to the Comm^ission * s * 
Draft Repo;^t, **would hafve the unfortunate consequence oJ driving computer 
program owners inCo even deeper eecrecy" —by encryption, physical barriers 
to accese, contractual restraints, nondisclosure agreements, and further 
innovative technical tricks locking out pirates, thieves, and competitors. 
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"Secrecy will be seen ag the only effective prqteetitjn for their -erea- 
tiona."— Such being the uaae, public access to innovative programB would 
likely be inhibited rathfr than eased by the addition of the copyright 
solution to choBe that already exist and ch^t would continue to exirftV 

Indeed, it is evidant that, with eased requirementB for deposit 
and disclosurA copyright itself would be used as onti^ore device to prevent, 
rath^s^than enable, accesq- to innovative programs .—We more device of 
"industrial security, The entitlement of copyrigHt protection to "adaptation^" 
of programB might, under these circumstances, even further inhibit access, 
insofar as it provided owners, with a covert means of • pipcec ting the underlying 
ideas of theij program. And the length^ term of 75 yparB for corporate owner- 
ship of copyright would be a negative balance, at the very, least, against the 
presumed "thinness" of, the protection. 

EconQroic CQstg \ . 

All of t|is, rather than reducing the transaction costs of using 
and -protecting programs, as the Coflmiasion argues , would in fact raise tlie 
costs — fbr producers, 'transacting copyright^ while spending more and mpre^ 
money looking harder than ever for new and surer forms of ^secrecy; for users, 
to whom the added co^ts of thia search and its found deviceg would be passed 
along in higher prices; and for the tax-paying public, which j4uld have to ^ 
bear the costs of the added burdens on the Copyright Officie and the courts.. 

A more likely prospect for^ the reduction of money costs would lie^ 

» ■ "'^ ■ ' 

in the exclusion of usable CQmputer programs from copyright. This would eli^i- 

ij J* . ^ . . „ ■ ^. * 

nate or diminish the uncertainty as to leg^l protection available for-computer 
^^programs. All questions of the Constitutionality of such protection would 

136/ Niratz.Comnent , lettet- to CONTU, August 30, 1977, at 9, 
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become Lmoot some of tha guesavork which wd^ld . oCherwiae have colored all 
buikiness planning for securing sofcWare would voided, , = 

An addicionai considaracion would the easing of the administra- 
tive bui^den on tha Copyright Of f ice , The dffice/ already monstrously over* 
•' loaded by administration and ragulation of the new law^^ is pres^n^^ unsuited 
for making -evaluatiops of computer programs which might be registered for 
copyrights Eliminatling this responsibility would save a public expenditure ^- ^ 

and place the costs of coimer^ial protection on those enterprises seeking 

. , i V . ^ ■ ■ 

its bene £i ts , . ^ 



GoncenCrat loH of Economic Power 



while it -.has always been tha case that c^jrpor^te entities could 
be copyright proprie tors , the pic tur e ^^QNTlJ has been given, w^n rights in 
computer programs are concerned ^ is that the proprietor is almost invariably 
corporate* If there is an individual "author^*" it will be an author for 
hire, whose creativity is in strict harness and whose property rights a^e - ^ 
nonexistent. , * 

, The sheer bigness of the corporate ^p/nterprise in computers ia • 
staggering. According to testimony by Peter McCloakey ^ President of Com- 
puter and Business Equipment Manufacturers * Association (CBEMA), the combined 
revenues of the 42 members of that association oiE^manufacturara of computers 
and related business equipment rose in 1976 to 32.7 billion dollars; as to 

sofxware, we heard at one point an esKiraate of 17 billion dollars of produe^ 

. 158 / . ' : 

tion in the next 'three years. The art is growing and changing- with blindin 



g 



speed . ^ In his testimony Ralph Gonmery of IBM saggested , with perhaps a pinch ^ 
of hyperbole, that' if the automobile industry h'a^ progressed on the same curve 



_i5» / Transcript' CONTU Meeting No, 6 at 11. 
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a»,conpuf„ in th« last 15 ye.r. , we would^ niw hav, taen able to buy for ' 
$20 . self-at|««ng -c^^ that would ^taln 8peeds,up 7o,-400 n.p.h^ and be 
• .bl, to driv, 6h. length of California on one lallon of ga.ollne. 

■ . _^ rtP'a Stu^y funded by thi.Commieaion. HBtbPidge House coioluded . 
that the -vailability ofr^opyrijht prelection- for computer software i. -of y 
Wunental insiehific«nc« to the industry . "—^t ia i!oportant for u, to 
bear irt tti^id that' the^univerae of this .tudy consi.ted almo.t entirely of" 
•oalliah. inde,,end«„t corporata producers . The two trada associations that 
y. were most active in pressing their views an this Commission, the above- 

mentia^ed CBEMA and the lafo^^tion Industry Assoc iation , represent prima^i I 
oMijor industrial Qorporacions , . The Asaociktioft oF Datd- Frocesaing SaWile 



Org^ptldns; which mor^han any oth„ trade association ^ep^esents ind^ 
s pendent computer Program^ producers , wae eonspicuous ly absent Jrom Gommissio 
appearances and limited its participation tp/a written raspohse in support 
o£'th# Software Subconmittaeia rflcommandations . Such perfunctory partici^ 
pat ion certainly tends ^ to^'support Che Harbridge Hous^ view a^-.fe^^^^intei 
of. the indepemdents. ' * ^ ' ' ■ ' . ' 

On this poiht,^the WIFO experience s trifcingly ,paral lela rCONTU ' s 



Alaatair J. Hirst writes Chat a'one-sided ap^oaeh in 



the WIPp search 

was more or less inevitable, given the com^sitlen of . 
the Group. It ia importanC to di st inguishjbetween the 
names shown on the list of partie ipating ^ganizations , 
and the individuals who were moat active in directing 
and moulding the discuasion as it proeeeSed . Of the 
latter, the most frequent and the Jbest Informed groups 
ing was that composed of patent agents^nd lawyers in ' 
the employ of the large computer companies such as ICL 
and IBK. Even amongaC tKoae representing the computer 
mduitry, there was a singular lack of ^gresentatior> 



infi the compui 
" ' — tJA.^ ^fepreaentatiorj 

£rom the .smaller independent software houses, who were 



of .Computer Software: An Industrial Survey . H^bridge 



^ - intended to be ch# chief beneJicia'tiafl of the new aofC- 

ware right: thosa ^ho had the most influence on the , = 

discussions we're in fact the. representatives of the . 
large com pan ie s who are in many ways the e cQnom ic ' * 
adversarias of these intended beneficiaries . 160 / * 

Congress is urged to tkke careful note of this difference* Why . 

do the large industrial corporat/ions press for GOpyrUght , while i-t -s€€ms 

- to be a matter of much legs eoneern to the small independents? Is it not 

evident ^r^rom the testimony COMTU receiyed , that the big companies want/ 

by availing themsalves of everir possible form of protect idn, to lock their 

soJtware into t hei r , owp^s^iardw^re , whil# the tndependents want to be able 

Co aell^ their programs 'for us^ in all Che major lines of .hardware? 

. Thua*"^^arntng app'ear's to be in order that the copyrighting of 
. ^ ^ -■ ■ - - - " ' _ 

the maehiite phases of prograio^ would be likely to strangchfenrthe position 

' / " . . ' 

-of th^e large firms,, to reinforce th e/ol igopo 1 y of these 'dominant^ companies , 

' ^ ^ * ^ I ^ , ^ ' 

and t^o inhib-it competition jroni and among smalL independents , 

^' ^ The country has Irately seen an alarm ihg^^ rend toward the concen'* 

tration of economic power in all the communications industries. One company 

dominates telephot|ic icomrni^icat ion . On^ company (IBM) dominates the comput^i 

hardware field, whil^ three others (Burrough^, Honeywell and Sperry^U^ivac ) 

join vith IBfli^,to mahufacture over 85% of large-scale computers. One company 

(Xerox) dominates photocopying, and agaia'three other companies (IBM, Kodak 

and 3M) outstrip all others. Three networks dominate television* Therte are 

now but six major film distributors. Paperback publishing has become the 

backbone of the book industry^ and there are now but seven -leading paperback 

lines. Industrial conglomerates are b^uyT^e up theee comuhications leaders 

.horizontally: e.g,, Gulf and Wegtern owns bo^h Paramqunt Pictures and Simon 

and Sphusteri wh^Lch xxf turn owns Pocket Books, - \ 



J: 60 / Supra , note t^tf - 



"i ' '/Tt-^hmTG irte social benefits to our nation, as "we have always 

.belifevieHj in plu^aliGffij iri^di^v?e.rsicy , in lively eomp^ition in tha market- 
- place, ahd in /tha ri^ghte of the^injdividua 1 tQ m^'Ximum freedom -of choice 
withxn the, limits of the soeial\ contract , and abojje all to maximum free— 
dbm of speech, &hen this increasing concantrAtion of corpotdf^e power in, 
^ i that moat sensitive area in a "detaocracy/^^ thp area of coimhunication from 

on« human ' baing^ to ^another s jErom leaders to citizens and vice versa 
should /Surely be a matter of greatest epneeWn > ^ % 

' COi^MUNlCATlON HUMAN AN Di; &CfiANr 

- J, . . ' - ■ - - ' . ■ ■ ■ 

' Th-e aam of a'w^l writing , be it for apt or use,, is communieac ion . 



V 



Up to thip timef as;we hav^ seen, copyright has always protected the 

^ - ^ ■ ^ ■ ./'^ ' : . ' -"^ ' ^' ~ ' ~ ' r. 

means of ekpre^^ion of various jforms of "writing** which were perceived.j 2, 
in every c^a^e , by Clfe h,^^^n= sense for which they were intended: written 
words by the human eye mu$ic by the ear, p^xr^tings by the eye," and - 
s^^dn^^ Here, for the first timej the procection of copyright would 
y^e offered to a "communication" with a machine. " , 

This pollution of copyrighted -/'writing-s " with units of mechanical 
work would *af feet not only ereatbfs but algo the general public* placed be^ 
side such tradition^al end products as books, plays, motion pictures, ^ 
television shows, dance^-''and raus ic , under v che aegis of copyright ^ what 
■ end* produce ts of computer programs would we tind? 

• The overwhelming^ majority of prbgram applications are mechanical ■ 

and industrial.' mo^nitoring of^xan assembly line in -a factory; micro= 

processors \ri an y^u t omob i \ q i the aiming device of a weapons system; the 
coordinatibn of. approach 'p'atterns at an,airprirt. An entire branch of the 
prograpf industry is devoted to systems software — = new techniques tor more = 
efficient, uses of iqachines, for ^ore efficient^ industrial processing* 



'■■..7.. ■ 



ERIC 



Frogreea is progress, and we can guess that we ,i|ius t hAva all Chase 



products of human ingenuity to keep one jump ahead of entropy^' It can fBA- 
sonahiy^ .be argued ^ as the Commission _ Repot' t does , that they reduq^ the load 
of human labor. But a c3e finite danger to the quality of life must ao^e ^^^-^ 
a blurring and merging of human and mechanical communication* . . ' 

As one step in* its education, this Coinmieeipn has had ^ltex_benef it 
of a boo|c written by one of our witnesses , 'Professor Joseph Weizenbaum of 
M.I.T,, entitled Computter Power and Human Reason ~ a work which is^bbth 
intricately technical and profoundly humanistic. Something that JProfeaaor 

Weizenbaum keeps emphasiz^'ng over and over again is the .eKteric to which 

* ■ - ^ - - . 

computer s5^#nt ist s , eapec ial ly those who have worked on 'so-called ar^tificia 
intelligence '*and large/segments of the general publie as we.ll" — ^ have 
come to accept the propositions "that men and eomputers are merely two 
dif fejent species or/a more abstract genus called ' information processing . 
systems,'" that r^'Sflon ia nothing more than logic , and "that life is what \ 

/ ; ' , ■ ^ ^ - 

is computable and only that." (pp. 158 , 240). ^ 
'1 ^ ' A spciety tha^^accepCs in any degree such equivalences of human 

beings and jmachines must become impoverished in the long run in thos^ aspects 
p£ the hi^an spirit which can nevet be fully quantified, and wl^lgh macfiines 
may be ^ble in some distant future to 1 ingui e t i^ca 1 1 y "understand" but will 
never/ be able to experience ■. never be able to bring to life^ never be able 
therefore *to communicate: courage, lovej /integrity , trust, the touch of 
flesh', the fire of intuition, the yearning and aspirations of' what ^oets 
so vaguely but so persistently call the soul ^= that bundle of qualities we 
think of as be'ing embraced b/ t^e^ord humanity . . ^ * 

^ TKis concern ia by no means irrelevant to the issue of whether 



^uld be 



ctoraputer programs should he copy rirgh ted . It is the heart of the matter. 



{ - 92 - , ■ 

RECOMMENDATION 

I The logical cdnclusion of ^his dissenf\ then, is a recomniEndatiQn \ 

to Congress chac 7 . , " ^ , 

The Act of 1976 should be amended to make it explicit 

Chat copyright protection doee not extand to a com— i 

' - puter program iiT the form in which it is capable of ' 

being used to control computer operations- jj[ 

Congress could obtain any technical ' ivice necessary tovassist 
it. in teaching an appropriate defi^nition of th cutoff poiht , tlie point at 
which a program, ceases being a Copyrightable writing and becpmes an uncopy'^ 
rlghtable mechanical device. , " , 

In our discussions / several powsibi 1 1 ties have presented them- 
selves 1 (1) the morilent of transformation from "source" to "object" program; 
(2) tfie moment of input into a computer or micro— processor ; or (3) at the poin 
where a program goe s ^ from ''natural language j'* which any expert reader can 
at once grasp, to higher ^level ^ formal computer language -^"this last deriv-^ - 
ing from Professor Weizenbaumj who writes '*A higher-level formal language , , 
is an abstract machine," (Op. c it J , p. 103), With ^rapidly advancing 
technology, rfatural language does in some programs already reach to the very 
moment of entry into the conaputer. In every c ase ^ however s Professor 
We*izenbaum makes clear, a transformation to a maehing ftate takes place, 
witTi a result that when Che program is runj communication as we understand 
it ceares and what he calls- "behavior" an opening and closing pf electronic 
gates — sets in. Where his book is most eloquent » for our ^"purposes i ,is 
_j_ia_ j_t s ^powerful warning Gf our loss of humanity-if we. come to believe, as^ » 



many already dOj that anything like human communicatien is still taking place, 
or ever can take place, ^after this raeehaniea]. stage Pras set in. , ) 



. ■ , • ■: -0 ^ - : ' , : ■ .) - . 

CongreBa should, weigh most carefuUy the heavy resp6n«ibiUty of 
breaking with tradition and enabling, by Uw the land, for/the fltat * 
time |yer, copyright protection for bommunidation, not with' our ieliow h 
beingi, but, with machines thua equating maehinaa with human baings . ' 
MB the intended recipienta of the 'diatEibution -that copyright was deaigned 
^ to fost«r. ' . V. - ' > . . , 

.Surely it is eapecially vital , in *a time of hurtlini and inaa- 
tiabla technology, that the nation's law* reflect, whenever poaaible 
a diatinction between the realm and responsibility of human beings 
and the reilm and reaponsibility attributed to machines - ( • V 

1. Dissent* of Commiaaiorfer Karpatkin 
Throughout the^Commisaion^l dem^ 
Commissioner Hersey has advocated the p6int '.of view expressed in iiia dj 
^ While i majority of the Commission has not been- persuaded , eommissi^^^^ ' 
^ Ninnir shares <a number of Mr. Hersey 'a doubts and concerns and the . , . 
late Commissioner Dix„ who passed avAy /eforr the^ Conmiasion 's Final 
Report, indicated that he ahared them as weir, v . . ' ^' 

The Commission has respectfully considered and discussed • 
Commisaioner «eraey,'8 views.. In the course of the'many discussions. l' 
h^ve been perSuaded chat- CoramissioneF Hersey has raised important issued 
and that they merit serious consideraUon, Whether thaT^SijsideratioA ■ 
tilts in'the direction of a dis8en| or concurrence ils^ess Lp^ircant 
than the fact that the issues frfSed are serious." • 

Without agreeing. with the entire text of Commistioner Hersey 's 
dissent I share his doubcs^nd concerns sufficiently to lead me Co add my 
dissent to his . » ^ , . ' 
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2 . Computjx^MCa Baa as 



a. Bae kg round 



The automated data base represents a new teehnologieal form of a 
type of work lon& recogniEed as arigible f ©r"copyright Dictionaries, 
eneyclopedias, and tables of numeric information are all forms of data base^ ^ ^ 
which long antedate the computer i and for whic^ copyrightiprotection has beehf 
and will coniinue to be, available under the c pyright law. Under the new* 



law a data base i 



m a compilation and thus a proper ^^eet for copyright. 



,161/ 



This antitlemAt to copyright is not .dMinished by the f ixatiow of the data 

base in a,me*dium requiring the intervention of a computer to communicate 

itB information eontant , Accordingly, a data basa, whether sprinted in 

traditional hard copy or fixed in an elec^omagnetic medium, is protacted 

163/ ' 

by eqpyright under the terms of the new law. J 



1617 17 U.S.C. S 101 -defines ^'compilation" as 



[a] work formad/by ,the &ol lection and assembling of 
preexisting materials or of data that are selected, 
coordinated, or arranged in such a May that the resulting 
work as a whole constitutes an original wor 



162 / 



ship^ The term '^compilation' 
17 r.S.C. § 102(a) provides that 



original work of author-- 
includes collective works. 



163 / 
comput 



^ . Copyri|ht protection subsists, in accordance with 
yw-^ti^la, in original works of authorship fixed in . 
any tangible sgedium of expressiony now known or later' 
developad, ^fr^ which" they gan be perceived, reproducad ., 
or otherwise eoTOiunicated. either directly or wit h the 

"[emphasis added ] . ^ 



aid of a ma chine or device 

^ e ^ " 

The follo.wihg language' makes clear the corigreasi.onal intent to include 

er^readable data bases within copyright by explaining thati 

f 

The tiferm "literary works" does not connote any crit^^on 
of literary merit or qualitative value: it includas 
catalogs, directories, and similar factual references, - " 
or instructional works and compilations of data.* It 
also includes computer data bases.,*. House Report, ^ * 
supra note 1 at 54 . , ~ . ' , 
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Conputar-readable data basas do differ , of course, from thVir' ' 
hardcopy counterparts. Some of these differences raise copyright issues 
and related policy considerations .j Copyright applied to data bases should 
encourage the development and dissemination of useful stores of information 
to make this information readily available to the public. In addition 
data base proprietors should be encouragBd to publish and regis^ter their " 
copyrighted works, thereby creating a public record of the ^xistenca of 
the works and, in turn, make possible public awareness an'd (itilization ' 
of fheir worka. ' ' . ; 



b . Recommendations 



Section 117 of the Copyright Act of 1976 should be repeaAed . 

The New Copyright Act. in the absence of the liiited moratorium 
imposed by Section 117, deal s, effectively with questions related to^^py- . 
right protection for automated data bases. For exa^le, under the provisions Y 
oi Section 106 the copying or input of a data baee or any othef^rk of author- 
ship embodied in a cSipuCer-readiible nedium is an exclusive right of the copy^ 
right owner. Other questions as to the scope o^ protection' to be afforded 
such works |y" copyright can and should be repealed ,upon completion of the 
Commission's work as was apparently the legislative intent. ~' 



SILfs Tkd af to information d^ntajnk in Automated dat. 

RenLt L ,7 p a s.gnific t goal of a national information policy im the 
U U '^ y^' ^^"^'^ "^ °^ '" " ^ Unit ed States on National Inf ormation\ .H 

mL^i^mrf^i^ ^----p.^ L Lpyr^ght • 

'^66/ House kepor^ , supra note 1 at 116. 
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The R^i^ter of Copyrights* ihould adopt kpprQj^iate .^egiatfation ' 
an^^tpoa i t r¥gul a tltOn s ^ 

ReguIatiDna for registration and daposlt of data bases and othar 

works first fixed in eomputer-'readabLa media should permit and eneourage 

reglstracion and periodic updating of identifying material Tather than 

actual data bases « There appears no reason^ to t^lor any notice : 

requiramants specif ically , to computer-readable ifork^ general prineiple.a 

contained, in the new "law seem ade^ate without being particularly'^ burden^ 

some^^ Notice appearing on th^ initial display of any extract or extiracts ; 

obtained from the data base pursuant to a search should cQmp^Ly--wtCfr~the^ 

intent of the statutory notice requirement. A copyright notice can easily 

be included on the initial d^sprlay extracted frott a data base, and a human^ 

readable notice can also appear on the packaging^ 

' , ■ . . ' - ^ * . 

c, TifS "Case for Copyright Prptection for Data Bases 

The following discussion explains the Commission's agreement witii^ 
the legislative intent of the new copyright Ifiw to grant copyright protection 
^to computer data bases equivalent to the prttection accorded compilations 
.in traditional hard-copy format* Tfi^-^H^oOTlB^reas ^Bentified and discusseM 
are: (1) What copyright consequences attach 'to the *'input" into a computer 
of a copyrighted work (perhapa better deecribed as the fixation of a work 
in a medium capable of use within a computer system)?, (2) What rights does 

k 

th^ proprietor of copyright in a data base, have with regard to the use of 
extracts provided in. response ■ to authorized searches or inquiries made of 

r . V' * ' . • 
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the data base? and (3) Wbat conititutes publication of a data base, and 
what legal conseque.nces attach to publication? 



* ' . I ThB Input, Issue ' • = • . 

The issue whether copyright liability should attach at the input 

or output stage of use in conjunction with a ^computer , th^t 'is to say, 

at the time a work is placed in machine-'readable form in a computer 

memory unit or when access is sought to the work existing in computer 

memory J has been the primary source of disagreement regarding copyright^ 

prcrtection for works in -computer-redy able form. This issue provided the 

major impetus for the introduction of Section 417 into the copyrieht 

168/ \ r . - - yy b . 

revision bill. St ^ appears , nevertheless that the provisions the 

new copyright law offer appropriate and sufficient guidance to determine ' ' 



161/ should be clear that the same principles which apply to data bases 

apply also to any copyrightable works .embodied in a format for reproductton 
and use within a computer. See pp. lOU^OA , infra ' 

168 / 17 U.S'.C. § 117 provides as, follows: ' 

_ ■ . - ■ ' : ^ ■ ' ^ 

Notwithstanding the provisions of. sections 1Q6 through 

116 and 118^ this title does not^afford to the owner of 

copyright^ in a work any greater or lesser rights with * ' ^ 

respect to the use of the work in conjunction with 

automatic systems capable of storing , processing, ^ ' 

retrieving , -or trtensf erring information, or in 

corijunction with^ny similar device, machinej_or 

process, than those afforded to works under the law, 

whether title 17 or the common law or statutes of a 

State, in effect on December 31, 19?7,' as held 

applicable and construed, by a court in an Action ^ 
brought under this title. ^ i - 

This section was first introduced in the copyright revision biu'in 1969, see 
S. 543, 91st Cong., 1st Sess. [ Conmittee , Print ] , ( December .10 , 1 969) , al 'which ^ 
time th^Jmpact of the computer, and particularly the '4nput-output question 
was causing great concern on the part of copyright proprietors. Section 117 
was agreed upon by interested parties as a means of permitting passage 'of tha 
revision bill o^ithout conmitting the Congress to a position on the computer- 
related issue until more study could be undertaken. 
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what acts creata copyrigljE liabiliCy in this area* The protection affordec 

■by Section 106 of the new law seemingly would prohibit the unauthorized - ' 

storage of a work within a computer memory , i which would be merely one fora 
: ' . . ^ : 169 / 

^of reproduction, one of the exclusive rights granted by copyright. V 
' • ' , ' *■ . ' - , ' 

Considering the act of storing a computerized data base in the 

mettory of a computer , as an exclusive, right of the cbpyright proprietor, 

appears consistent both with acce^pted copyrig t: principles and with con- 

slderations of fair t^reatment for potentially affected parties. Making a 

copy of ^n entire work would normally, subject to some possible exception 

for fair use, be considered exclusively within the domain of the copyright ^ 

^proprietor. One would have to assume , however^ that* fair us^e would 

apply rarely to the reproduction in their entirety of compendious works j 

^ 170/ ^ ^ ^ 

such as data bases. " If a copy of the^work is to b^j^ored in a computer 

and subsequently made accessible to others , its creation would have 

to be properly authorized by the copyright proprietor. That^only one 

copy ie being made, or even that the owner of the computer system 'intends 

to exact no .fee for providing accesa^.to -the work, would no more insulate 

the copies from liability^ for copyright infringement than would similar ' 

circumstances insulate a public library^which -made unauthdrized duplications 

of entire copyrighted works for its basic lending functions. ' 



169A It may be that the use of" the term "input" to describe the act to 
^hTch copyright liability attached has been misleading. A-; more accurate i 
description of the process by which a work may be stored in a computer , , 
raemory would indicate that^ a repfbduction is created within the computer 
memory in order to make the work accessible by meanC-of the computer. 

170/ See 17 U.S.C. § 107 for statutory . c riteria governing " fair use." 

171/ The example of a copyrighted work placed in a, computer memory solely to 
Ticilitate an individual'e scholarly research has Wen cited as a possible 
fair use. The Comission Agrees that such a use, cestricted to individual . 
research, should be considered fair. In order to prevent abuse of fair^use, 
principles, any copy created in a machine memory should be erased after 
completion of , the particular research project for which it was made. 
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' Unfier normal c ircums cances , the^^Cransfer by s^k or lease of a 

_ ■ '/ ■ . . \ ~ ■ 

copyrighted work in computer-readable formi such' as ^ d.a*ta baae, would be a 
meaningless^ tra^actibri unf^ss ibpricit in the tratiafer w^a the authorization 
to place , or reprodtt^e^'^^py in the"^ memory unit of the transferee ' s^^computer . - 
An)M*bimitatiO(ps on the use to be made of the copy would be a matt&r to be 
negociated between private pB^ti^s , guided by applicable public policy 
cqnsiderat iopa , The proprietor of a work in computer-readable form 

woudd, under any foreaeeable circumstances, be able to control by contract 
■ the future disposition of iqachine-readable copies of hia proprietary work. ' 
The prppr|.etor of copyright in such a .Work'would always h^ve a valid 

cause of action, arising, either under "copyright or contract, if a 'rep*r^duc- 

^ * f ■ ^ ■ 

tion of the work were entered i^to a computer without the proprietor's ^ 

authorization, or if a transferee authorized a third^party to enter a copy 

into the memory unit of a computer in violation of the terms of a valid 

agreement with the proprietor. That copyright would not provide tMe 

fiiilii right and remedy for unauthorized use of a protected work is neither 



172/ Oucnght sale by a copyright proprietor of n copy of a protectt^d work 
rather than a leasts under which tho proprit^tor retains ownership of a copy 
which Che lessee may use in aacord , with, neg^t ikted term^i and conditions 
normally results in a complete lop of control over the copy which has been 
^old, This reflects the unwillingness of courts to enforce restrictioiiH 
on the rflienacion of property onco complete transfer of ownership interest 
in any item of property luis been accomplished. 



unique to the protection of proprietary interests in.computer-readable 

' ^ nil 

works, nor is it a eltuation to be considered undeeirable. 

* Accordingly^ the Comiasion believes that Che application of 

principles already embodied in the language of the new copyright law ' 
achievee the desired subBtantive ItegaL protection for copyrighted works 

. .. / , /' . : : ... 

which ej^ist m machine-readable form. The •introduction^ of a work into a 

computer memory wou Id , consistent with ^he new law, be a reproduction of 

the wprkj one of the exclusive rights of the c^ pyrigHt proprietor. The 

unauthorized transfer of an existing m^chine-^readable embodiment of a 

work could subject the violators to remedies for breach of contract. Prin-- 

ciples of fair use would be* applicable in iimited instances to excuse an 

unaiitHor ized input of a work into computer memory. Exemplifying such fair 

uses could be the creation of a copy in 'V-computer memory in order to pre^ 

pare a concordance of a work, or to perform a eyntactical anal/sis of a 

works which but for the use of, a computer would require a sprohibitive 
* 

^amount of human time and effort. To satisfy the criteria of fair use^ 

■ f 

any copies created for euch research purposes should be destroyed upon 
completion of the ^esearc^^ project for which they .were created Should 
the i^ndividual or inetitution carrying on this researoh desire to retain ^ 
the copy for archival purposes or future use, it should be required to- 
ODtain permission to do so from the copyright proprietor. 



1 73 / Remedies for breach of cpntract, Hf the right being protected is not 
equivalent Co copyright, would not be preempted under the provisions of Sec- 
^tion 301 of th^ new law, and ^Hould accordingly be available to one who, on the 
strength of a copyright interest, granted permission to another Co make cer^ 
tain uses of the copyrighted work only to have the terms of the authorization 
violated. There cotitinuea to be some scope for state enforcement of propLrie- 
tary rights in intellectual property under the new copyright^ la#^ See House 
R eport , supra note 1, at 130-^33. That, state law rather. than federal , would hh 
invorved presents few real problems^' The existence of parallel, but not equal, 
rights under state and federal law 'reflects advantages as well as disadvantages 
inherent i^/*a federal ps^lity, and generaH^y both claimB could be joined in the 
Sfime federal cauHt! Ljf ac-tion under princijles of pendent jurisdiction. 
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. I Scope Of Copyrighc In a Data ^aae 

4r ■ - ■ ^ ^ 

^' A computer-readable data base derives its val^^^^ large 'part f-rom ' 
the eaee with which a user may retrteve from it^data conforming to certain 
specification^. That" ease is the product of several 'factors — the organi- ' 
zation of the data, the sophisticacion of the program which assises in t^e 
searching and retrieving, and the skill of the seareher in articulating the ^ 
search criteria. The di f f erence between a data base in hard copy^and one 
in computer-readable form is that the use' of the former is passive and the 
latter may be-irsed interactively, ~ in the^language of the industry. 
Thus a student who searches the Reader's Guide to Periodical Literature 
(a copyrighted data base) must not only know what is sought but must alf^ 
painstakingly rea^d much unsdiight material ih numerous volumes and, up^ 
dates to ^obtain the desired information.. If, however, an interactive 
bibUographic dita base is used, only th^^picXs) of interest need be 
expregaed in order to rsceive citationa to apparently pertinent^ literature . 
and, frequently, abstracts of that literature to aUDw^^rther evaluati^ 
of Its utility^ One important question for the Conimi8Bior|' a purposes 
concerns /what rights the proprietor of a computer-readabie data base has ^ 
in the inforroaWdn obtained pursuant, toia user's request to, or search ^ / 



of, such a data base; 

There is little doubt that one who obtaintki access to a copy- 

.rightQd daca base by normal commercial methods paying the proprietor 

or the propfietor's authorized agent for the right to search the data 

base and retrieve from it information or data responsive to the search 

- > 
requeat — would infringe on existing copyright by retr ievi^ the' ent i,re 

U4/ An "interactive" .^flta base is one with which a user, aided by a com- 
puter can converse," i.e., the use? frnmes questions to which the data ba.P 
controlled by a computGr, provitiM— reapansos . . . ' 
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data bas^and marketing an exacCv^dupilicate in competition with the copy- 
right proprietor. Such activity would, bpyond question be unauthorized » 
'copying in violation of a valid copyright.^ ^^rchasing .acce^ to inf^^a- 



tion contained in a'daffS base no more entitles one to make and employ copies 

' \ f '^ ^ 

for commercial purpoees Chan would purchasing e copy of a copyrighted 

^■ 

direccpry entitle ohe to produce^ amd disseminate copies, of the directory. 

i s 

Two comp 1 icat ions arise in at t-^mpt ing to define the scope of pro- 
: ^tecciori in a compuCeriSed data base. First, such works are not static; 

. j - - : 

'rather J they are conatantly being updated by the addition of current data 
and .the deletion of that determine4^obsolete . Second » the question as to 
what, rights a copyright proprietor has in extrapts o'f information retrieved 
pursuant to an authorized search of the data base must be addressed.- 

i 

' Provisions applicable to both"" issues are found in the text and legislative 
r.eports o/, the new law, , " 

The dynamic process by which a data base changes heed not affect 
Che enticlemenC of the data base to copyright protection. This process 
raises Cwo "Soncerna : (1) that deposit of a new embodiment of the data 
base to reflect every modification of the data contained in it would 
be both eKtremely expensive ^or th^ proprietor and cumbersome for the 
Library of Congress; and (2) that a proprietor, by virtue of the constanti 
updating of the data basej could claim copyright in the work in perpeta^cy, 
in disregard of the "limited times" provision of the Constitution and 

statute. Neither of these concerns need cause serious problems ^ 

The deposit requirement should prove no bar to providing effective 
copyright protect ion^ for dynamic data bases, Deposit^^is not ^ precondition 
'*to copyright under Che new law/ Sections 407(c5 and 408CcO of the new ' 



/ ^ ^ 
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'^copyright law authorize the Register of Copyrights to .exempt .categoriea. of 
material f rom" the^deposit req^uireme^^ts by regulation, or to require a^fer- 
native forms of deposit. ^Computer data bases seem, well^suited for this ' j 

^exemption i for the deposit of ^^ai^^enti fy ing form would,,ach ieve t^e Statu- 
tory p^ir^se of "providing a saCisfactory archival -record o.f a work without 

/ * . ■ K ^ ^ V 115/ ^\ 

imposing practical or financial hardships on the depositor . \, Nor 

would a dynamic \data base necessarily obtain ^protection for a longer period 

than consnitutionally or legislatively authorized, any more than would a_ 

telephone 'directory! be given perpetual protection by virtue ^f it% being 

updated annual^. The proprietor of a data base would /ave to register for 

copyright each update of the "work, just as the 'proprie€or of a telephone 

' directory pbtains copyright in new editions of a \^ork 

Similar also ^Co a telephone directory^ copyright in a dynamic 

data^ base protects no individual datum, but only the systematized form in 

which Che data MS presented. The .jdse ^to f . one item retrieve^^T^om such a 

wo^k -- be It an, address, a ehem^'al- formula , or a cijEatiblKto an artic^ -y-^ 

would not under reasonable circumstances merit the attention of the cofyright 

proprietor. Nor would it conceivably constitute infringement of copyr i^ . 

The retrieval and reduplication of any substantial portion of a data jT^' 

base, whecher qr not dm- individual dataware in the public domain, would 

likely con^stitute a duplication of th^^ copyrighted element of a. dara base 

and wouU be an infringement In any event, the issue of how much m 

yi .1, 
enoLi^to constitute a copyright violation would likely entail analysis ' 

on .a/tase-by-case basis with considerations of fair use bearing on whether 



175/ 17 U.S'C. § 4Q7.(c), " '^^^^ ' % f 



^ . - :104 - ■ ,. ' : 

the unauthorizek copying of a limited portion of a data base Mould b,e held 

noni'nf ringing. Fair Use should have very^limited force when an unauthor- 

^ . , - , ^ \ \ 

iged ^copy of a'data base ia made%fo^ primarily comerciafl use, 'Only if 

f _ ' ' ' *' ^ 

information olf a substantial amount were extracted and duplica'ted for re^ ^ 

* /' ^ J - ^ ■ . ■ - 1 ' . V 

distribution would serious problems exist j raising concerns abo^ the en- \ 
forcemabt of proprietary rights * * , ' ^ 

It appears that "adequat'e legal protection for propri^ary .rights 
in axt^act^ from data bases exists under traditional copyright principles 
as expressed in the new law, supplemented by still-available pelief ur^^er 

common/ law principles of unfair ^petition . /^he unauthorized taking' ef^ 

^ \ ' \ ■ 

substantial 'segments of a copyrighted d^ta b^e should be considered in- 

fringing, consistent with the case law develpped from infringement "of 

copyright in various forms of dirpctariei'. In additionj common law 

' principles of misapprbpriat ion whichs according to the legislative reports 



.^Qcompanying thi nffe kaC are not preempte^^ with rfcgardj to .computer dat^ 
bases are available enforce proprietary eight's in these works, 

" • i ' ' ' .■ ' •: 

\^ Publication 

"Publication** is defined in Sectipn' 101 of the new law as; 

the distribution of copies or phonorecor^s . 
^ of a work to ch€ public^'^by sale or other 

transfer if.' owifership , or by rental » lease^ . 
or lentfing. The offering to distribute 
copies or phonorecords to a group of persons 

" \ " " " ' : 

i 



176/ See, e.g., aeon v. Pacific Tel. h Tel. Co ., 91 F.2d 484 (9th Cir. 1937); 
JfiweleF^' circular P ub . Co . v. Keystone Pub. Co ., 281 F. 83 (2d Cir, 1922)^ 
c ert, denied , 259 581 (l92g)> afTg 274 F. 932 (S.D.N.Y. 1921); 

X NeS^vytfteft ^ i^s Co. V. Ro,3{bury I^ta Interface, Inc. ,.434 F.Supp. 217, 
^194 U.S.P.q^ 37U(D.N.J. il977)/\ , ' ^ 

177/ House Report , supra note 1, at 132, discussing the preemption provisSons 

ol" Section^ 30lT % _ . ' ; ^ ^ 
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for purposes of further distr ib'ution , publia 
performance, or public diaplay/ constitutes 
publication. A public pertorniance or dis-^ 
pla^of a work does not of itkelt constitute^'' 
^publication, ' . 



L 



Acc/ord.ing to Sections 401 and 40^. of the/rtew law, after publicati<{n the 
copyyight owner is 'required cd place copyright totice upon all publicly 
dilstribut^d copies of a work,- and|to deposit two copiee of the work for the 
Library of Congress.. If a proprieto Jwiahes alj^ to register the work In . 
accordance with Section 408, the dep/sit required by Section 407 must bX 

■ adcoopanied by the prescribed regis/t ration application and fee. Although 

■ =° deposit copies will/not result in forfeiture of copyright 

■ th«| failure to, place notice on pubMshed copies may Accoildingly it 
is of co|isiderable importance to /know what acts constitute publication 

.of any copyrighted work. Con/putferized data bases art?' no exception. 
J ■ The definition cited .^bove."^yd further diocussed in the legis- 

lative reports flccompanying th^ new/w , provides a reasonably clear bench- 
mark for determining when a dafa base used in conjunction with an automated/ 
storage- and -retr ieva 1 system, a computer,' is published for th\ purpoees of/ 
the copyright law. The House Committee Report thoroughly diecuase^ the 

a£8/ under the new law,-tjte most significant effect of the act of publi- 

J^^e "quirement copyright notice be affi^xed to all copies 

0^1 th^ work distributed ther'kftelr. OmLg^ion of notice may reeult in^ 
accord with the provisions co|tfli^ed m Section 405. in the forfeiture ^ 
of copyright Section 405 of\the Act of 1976 provides that omiesibn " ' : 
of.notice wa.ir„ot invalidate copyright if notice is omitted from a rela- , 
t^vely small n^ber of publicly di.tri,buted copies, if the work is re- ' 
£ ':;H.r 5j!f!^.fii?"?^---",-^ '^l^ effo^ts are made to 



notice to pubiicly distributed copies, or if omiflBion of notice 

of conies 'oTth'" ''c P^°P^i«^^°^ for authorizing public distribution 
of copies of the work. -Hea.ion 406 deals-with errors in consents of 

Tl^l't t;«Kibility, The f^ilur^i to include notice may. ' 

at least temporarily, deny the proprietor hio full righta in a copyrLhted 

work..t^.. to prevent and collect damages for_unauthoriaid copying^- ^ 

i / 
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concept of publication in the context of cons idering " the duration, of copy 



right under the new law. it states chat, 



Under the definition in secfcion 101 ^ a • 
work is "published" if one or more copies 
or phonorecords embodying it are diBtributed 
to the public^— chat is, generally tjo persons 
under no explicit or implicit reatriiions- 
with respect Co disc losure i ts corltents ~ ^ 
without regard to the manner in which'the 
copies or phonorecords changed hands. The 
definition ... makes plain ,i^a^-My form 
of disseminacion^n which^a material' object 
does not change hands performance or 
displays on television, for example — is ' . 

not a publication no macter how many people 
are exposed to the work. On the other hand / 
the definition also makes clear that, when 
■ copies or phonorecords are offered to' a 

group of wholesalers J broadcasters, motion 
picture theaters , etc . , ^ publ icat ion CaifSl 
plate if the purpose is "further distTibution , 
public perforteance, or public display." 179/ 

Accordingly, a data base proprietor, by display alone, could make the 

data. base avpilable t^ users, without having^ublished the data base. ^ 

The same would be true where the proprietor leased a Cape containing the 

data base directly to a user and placed that user under explicit restrict^ 

\ions prohibiting disclosure or transfer. Under these c irc^stances , the 

failure' to place copyrighc notice on t^he data base, or to register with ' 

the Copyrijght Office, would jeopardise no rights the pr^prdjstor might 

have. If, however^N.^e proprietor authorized transf er^^^^%istribuCe 

cDpies or make avai I ab le disp lays- of theg data base, publication would be 

accomplished and the notice and registration requirements of the law 



wou 



Id take effect. Many data b a se s a r e marketed i n e )^ac 1 1 y t h i s way , 



with ■ the proprietor authorizing ^be broker to distribute or display 



extracts from the da^a base, ^' 

122^ Houge Import , supra note I. at4.13a, .an^Sa^^eReport , supra 
note 1 , at 1 2 TS , ^ . ■ - , / — ' 
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Certain conseqtien^ceg flow frjom the publication of any work,, j 

Publication of a work Ict^i^vates the requirement of deposit under SeetiSn 
• ■ - ' 

•407,' and a proprietor might cij'oose not to publish and, thereby, avoirf th,e 

need to affix notice to all copies and deposit two copies for the Library 

of Congress., The doctrine of fair use may he dpplied more narr^ly to 

unpublished than\to pubrished works. The Senate Rteport accompanyin| ' 

the new law indicates, that "[tjhe applicability of the fair uae doctrine 

to unpublished works is narrowlyilimited since, although the work is^ 

unavailable, this is the result of a deliberate choice on the part oif # 

the copyright owner , " " Accordingly, the proprietor of a work *may 

have aome.^^j greater righ|s in unpubXished as opposed to'publishey works. 

Certain remedies for infringements may be made available to one 

who publishes a|id registers a work which would be denied to the proprietor 

of an unpublished J unregistered work under the provisions of Section 412 

of the Act of 1976, One who' success fu 1 lyr ^osecute^s a copyright infringe--' 

ment 'action may ba entitled, under Section |5Q4 of the new law, to an awar-d" 
^ - r ^ ' 

- ,V / ^ ■ . ^ 

of statutory ^damages in spite of an inability to p^rove actual damages. 

The proprietor may also be entitled to an award of attorney's fees under ' 

the provisions of Section 505. Section .412 provides that the proprietor 

of. copyright in a work neither published nor registered at the time 6f 

the infringement is not ervtitled to these remedies; the proprietor otW 

published work^ however , nBa\ register the wArk within three months after' 

publicatiqn without forfeiting these remedies for infringing acts 

occurri|ig after publication. Wlvil^e the key factor in determining the 

.availability of these remedies is registration, there exists the three-- 

month grace period after publication for registering copyright i during 



180 /. Sgngte Hepofrt ,' Bupra '.nbte 1, at b^t. 

J 1,1 , 



ERIC 
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which pariod the lack of registration will not preclude availability of 

statutory damagea and attorney's fees for infringements then -occurring. 

No such grace period exists for registering works which are unpublished. 

Consistent with .this thrust pf the new law, proprietors of data bases 

are encouraged to publish and register their works and^ create a public 

record of the information avail|ble through t^ieir p^ropE^taxy works . ^ 

■'■ . ■ . ^ V 

, . 3 , New Worki^ / 

The Comnission was specifically assigned the *respohaibility to 

study and compile data on the creation of new works bfy the application or 

' ft ' 

intervention of computers i and to reao™end any changes in copyright r:law 

or procedure neGessary to preserve public access to%sucJb works and to 

recognize the rights of copyright owners ~^ This matted appears to have 

been included within the Connniss ion ' s mandate because oA questions raised 

•in the mid-s ixt ies during early debates and hearings leading to Cbe^ew 

law. For instance I in the 1965 Report of the Register of Copyrights it was 



8 1 a ted : 



The crucial qu-estion appears to be 
whether the "work'' is basically one 
of human authorship, with the compute^^ 
merely "being an assisting instrument, 
or whether the traditional ^element of 
authorship in the work (literary, 
artistic or musical expression or 
elements of selection, arrangements 
etc.) were actually conceived and 
execute* not by man but by a machine. 182/ 



18^/ Pub. L. No^93-573 ( 1974),^ 

182/ Copyright Office » Sixty^Eighth Annual Report of the Registar of 
"^yrights 5 (1965)^. ^ ^ " 
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This discussion may. have, stemmed from a concern that computers 
either had or were likely to soon aciiieve powers that would enable them 
independently to create works that , although similar to othfr copyrightal^le 
w^ks.^would not or should not be copyri|'htab4=€=-_becaus^ they had no human 
author. The development of this capacity f o r . " ar t i f ic ia 1 intelligence" has 
not y^t come to pass and, . indeed, it has been sug|/ested to this Comissidn 
t such a development is too speculative to consider at this time, 
the basis of its investigations and aociety"S experience with the com^ 
puterj.the CoJanission believes that t'here is no reasonable basis for con-^ 
sidering that a computer in any way contributes authorship to ^ work produced 
through its use. The computer ^ ^ 1 ike a camera or a typewriter, is an inert 
instrument, capable W functioning oaiy^when activated either directly 
or indirectly by a human. When. so activated it is capable of doing only 
Vhat it IS directed to do in the way it is directed to do it. - 

. ^ Computers may be employed in a variety of ways in creating works 
that may be protected by. copyright , Works of graphic art may consiat of de= 
signs, lines, intensities of color and the ■ like -selected and organized with 
the assistance of a computer. A computer may be used to ajssist an artist 



^aa/ Letter to the Commission , February 1978, frpm^ John McCarthy, Director 
,J tan ford University Artificial Intelligence Laboratory. 

i? ■ 

IB^/ Computer graphics and othe^r pictorial art forms have also drawn much 
attention. See, h, Franke » Computer Graphics - Coftiput er Art (1971); 

D. Davis, *'The Artist and the Computer 78 News week (Sept\/l3" 1971) , Re^ 
cently appearing in The New Yo rk Time^ was an"hrticle describing the possi-' 
bio future impact of computer and related tepKnology on the creation 
and dissemination of works, such as musical compositions, dance and the 
dramatic arts, that are potantiaUy protectible by copyright, A. Greene, 
"The Coming Impact, of Techno logyf on the Arts — Computer Violins atid^ 
the electronic Palettle'' The New -^'a rk Times , Feb, 26 » 1978. 
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m filling in numerous framee in^ap anima^on sequence j thuf reducing the 

. - " 185/ 

amount of time and effort otherwise needed Co prepare an animated work/"" 

, In the case of computer music, a program may be designed to 
select a aeries of notes and arrange thi^'into a musical cgmpoaition^ 
employing various tonal qualities and rhythmic patterns. The computer may 
also be used to simulate musical instruments and perform the music so com- 
posed, ' ' ' 

Jn other inscanceSj a computer may be used to manipulate statist 

tical information to produce an analysie of that information. The resulting 

work may bear little similarity to the original form or arrangeftient of the 

work being analyzed, as in the case of ai> economic forecasj: produced by 

the manipulation of raw economic data, k computer may, on the other hand, 

187/ 

be employed to extract and reproduce portionj of a work,/ In every case, 
thf work produced will result from the. contents of the data base, the 
ins truction|^indi rect ly provided in the program, and Che direct discre-- 
cionary intervention of a human involved in the process, ' 

To be entitled to copyriight a work must be an original work 



authorship. It must be a writing within the meaning of Chat term as 
used in the Copyright Clause of the Constitution, The Supreme 
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1B5/ For examples of such applications , see Transcript, CONTtI Meeting No. 18 
at 2-10. — . 

186 / See , ^-g-t the following works on computer music: Howe, J/r. , Elec- 

^tronic Music Synthesis ( 1975); M» Ma Chews, The Technology of Comput[er MUsic^ 
( 1 969) ; L / Hiller , Jr , and L, Isaacson, Experimental Music ( 1959). See alao, 
D. Ke^iah, -'^Copyright Registration for Aleatory And Indeterminate MuTfcal 
Compos it ions , 17 Bull. Cop. Soc . 311 ( 1970), ^ 

1 B 7/ For a discussion of the copyright status of directories produced by com-- 
puter use, see : M. Oborman , "Copyright Protection for Computer Produced Direc- 
tories,*' . 22 ASCAP Copyright L. Symp , 1(1977), 

188/ U.S. Const/, Article I, § 8, cl. 8, 
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Court has interpreted -this requirement to include "any physical ' 

- , ^ ■ ' 189 / 

rendering of the fruits of creative intellectual or aesthetic labor." 

The history of the develppment of the concept of ^ originality shows Chat 

only a modicum of effort is required. In Alfred fleir& Co. Ltd', v, Catalda 



Fine Art s_> Inc , a federal Court. (pf Appeals, spealffng through Judge Frank 
observed : ' . ^ 



All that Is needed to gatisfy both the Constitution 
3rid the stafiite^i is that the "author*' cdntributed 
something more than § ''merely trivial" variation, 
» something recognizably "his own" , . . , No matter 
, ^ how poor artistically Che "author * s" addition ^ 

it is enough if it be His own. 190/ 

Thris it can be^ seen t^at although the quantum of originality 
ijieeded to auppqrt a claini of authorshi^p^ in a work is small , it must 
lijnifrvef theless ba: present . If a woht, cfeated through application of 

computer technology meets this minimal test of originality, it is copy- 
rightable. The eligibility^ of any work for protection by copyright depends 
not upon the device or devices used in its creation, but rather upon the 
presence of at least minimal human c reat i ve effort at the time the work 
i s produced . ' 

Computers are enormously complex and powerful instruments which 
vastly ex^tend human powers to calculate, select, rearrange, display, design 
and do other things involved in the creation of works. However, it is a 
human power they extend. The computer may be analogized to or equated with, 



1B9 / Golde tein v. California , 412 11. S. 546, 56 1 ( 1973). 

190/ 191 F, 2d 99, 102-03 (2d Cir. 1951); but cf. Batlin v, Snyder, 536 F 2d 
4¥6 (2d Cir"; 1976). — " — = 

^91/ For example, arraiVfeing the layout of an answer sheet within the rigid 
confines impQsed by it*-ase in an optical reading device for computer 
input has been 'held /o constitute sufficient originality. Harcourt Brace & 
World, ^tu> . V. Graphic Controls ao-rp ., 329 F. Supp. 517 (S.D,N.Y. 197l)/ "~ 



-iOT example, a camera , and the computer affects the, copyright status of a 
resultant work no 'more than the emplo3rment of a rtill or motion-picture 
camera J a tape-recorder or a typewriter. Hence, it seema clear that the 
copyright problems with respect to the authorship of new worte produced 
with the assistance *^of a computer are not unlike those posed by the creation 
of more traditional works^ 

- Needless to say, computers , like typewriters and other instruments 

can ^6 used to produce writings that lack the degree of originality held 
necessary to copyrigt^ . The statement + 2 ^ is, of course , not copy= 
rightable, whether generated by a computer or written with a pencil. But 
the' criteria that determine if a wopk is sufficiently original to^qualify 
for copyright are already well established , and the intervantiDn of the 
computer should not affect them. - , 

Finallyj we confront the question of who is the author of a work 
produced through the use of a computer. The obvious answer is that the 
author is one who employs the computer* The simplicity of this response 
may obscure some problems , th*ough essentially they are the same sort of 
problems encountered i^/connec t ion with works produced in other ways. 

One such p^roblem is that often a number of persons have a hand 
in the use of a conv^^ter to prepare j for example, a compleK statistical 
table, ,They may have varying degrees and kinds of responsibility for the 
creation of the work. However, they are typically employees of a comnigin 
employer, engaged in creating a work^f or^hire , and the employer is the 
author. When the authors work together as a voluntary team and not as 
employees of a oommon employer j the copyright law with respect to works * 
of joint authorship is as applicable here as to works created in more 
conventional ways, and the team itself^span define by agreement the relative 
rights of the individuals involved. 



in order to ba ufed jn the creation q£ a work, a compu^fr must be 
controlled by a proiram and nust ordinArily utilize data iflput tro^ -other 

, sources. Both the progran and the data may b* copyrighted works or parts of 
copyrighted worrf Thj?; quflation haa ,heeri raised whe their authorBhip or pro- 
pri^torship of the program OT*data base establishas or may establish ' 
a^Uim Of atithorship of the fihil work. It appears to tlie dommissipn that 

■ fluthotship of the program .or ofNthe iflput'~d»ta is entirely' Separate 
/roo authorship of the filial work^^ust as authorship of a ■cranslation 
of a. book is distinct from authorship' bf'-'the' original work. It is, of 



course, X^cuobent on the qreator of the filial work to obtain ippropriate 

permission from any other person who i's the proprietor- of a program or data 

• base used in the creation of the ultimateSwork. Thi unlawful use of a ■ 

progran or database might limit or* negate th-e author's- clitm of, copyright • 

in the ultimate , work, Jliit as the failure of a translator to obtain 

.a.license from the proprietor of the translated work might prevent securing 

_ . 192/ 
copyright in and making uae of the t/anslation. But 'this is not a^question 

of authorship itself, and the author of the original work does not become 
the author, of a translation merely Wcause it ia mflde from the original 
, book without permission. Here, too, the situation with respect to '^oAa ' 
producBd by the use of a computer doea not appear to differ from ckt Wtth- ' 
reapect to works otherwise created. ' " - 

Ihis approach lo followed by the Copyright- Of f ice today in con- 
ducting examinations for .determining regiatrability for copyright of Horka 



J 




192/ See 17,U.S,C. § 103(b), 

-«. IK, 
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■ .- It conpolta' with the rithet * 



critte^ with the •ssigtince of computerir"" It conpe 

•UBBary conclusioni Mched by £he Whitfora Committee's invaitigatidri of ' 
. i ' / ' 194/ . ' . , 

copyright proble^g iB-the UBited Kingdom. It is ■upporte^ by the coon^ht 

of exp«rti in the fiel^t of coBpater Art and, Busia. and compuMr sel.nce with 

^ - . , ' . 195/ ' . ' --^ . " . 

«iom the Subcomittee hai eonaulCftd. ^' ..^^^^^"^ ' ; - 

^pwever, the C^missioA recogniEea that the dy 
■eiflnce promise changep in the creation and use of authors' writings that )^ 
cannot b* pMdicted with any certaintl-. The effects of these changes should ' 
have the attentiba of thi Congress 'and its appropriate agencies to assure 
^thallthoM^who^ai^ 

ehanging^'impact of Mop'ut^r t^chnojbgy on ^ the needs of authors and the 
role of authors in the inforaation age . To that end, the Commiiaion. reeoqi- 
mends that the Congress , through' the appropriate comittees, ana the Copy- 
. right fOff ice , in the courise ^f its adaiini.tration of copyright registrations 
and other activities' continuo:uBly monitor the impact of computer applicatipps 
on t||^ creation of works of authorship. The subject should be considered by 
the ^gngress at part of any hearings held, on the generar topic of the 'role of . 
the ponputer in society. And the Copj^rigBt Office, in the course of its regu- 
lar activities, should report'to the 'fiongress if the impact of computers is • 



^93/ The Ferlorming Arts Saction of the Examintng Division, for exampU 
requests specific information about tha authorship of a musical c^^sition 
suNitted for registration whan the composition, has baen created with 
a computer. The work will be ragisterad only when it is shown that the 
applicant exercisad sufficiant control ovar the produetion of tha wotk to 
be.considarad its author. . / 

iH^ Q^B>yfight and Designs Xawr Report of tha Conmittea to conaidar the Law 
on CoR^ght and Designs 132-33 (1977) . ~^ ' ~ ~ * - — 

195/ . Thasa include Milton Bahbitf , Profesaor of Music at Princeton University- 
Kanneth Knowlton, ^a computer scientist and computer artist #t Bell Laboratories 
Joseph Weiianbaum, Professor of Computer 'Science at Hassacfiusetts Institute of 
Tachnology; and John McCarthy, Professor of Computer Science at the Artificial 
Intelligence Laboratory at Stanford University, 



,-115 - 



. found tQ raise questiorts of copyright law or policy requiring l^itiiieive 



Tha^ Gofflmissio||^,,^hiref^ concludes that no ipeeial probltm 
existfl with respect tg the "creatioii of new. wo^ka by the application or 
intervention of such automatic systeaas or nachina reproduction;'' that 

^ ^ ^-^-^ ^ ' ■ ■ . r . ■ 

existing statuteand ease law adequately cover any questions involved | anS 
^^y^f^^^ion by the/Cortgr&ss la necessary at this time. 




1- 



/ 



I 



Si/ r' s ■ . 



• • IV, MCHlNE'llEi^tOUUqTiON - PHOTOCOmNG 

• 7 , ^ . 

-^A.' Intro'duatioh ' 

^ The Congrass created the Nat tqnai^^ omission on New Tachnologlcal 

Uses of Copyrighted Works > In part, to assist It In resolving a problem 
that .had proven especially difflcujt in the revision of the 1909 Copy^ 
right Act r drawing a proper balance between the rights of copyright 

r 

owners t whofe works were easily r^j|rodueed through the use> of advanced :.r v 

^ reproductidij technologies I and the general Interests arid needs "of members 
of the public who were coming more and mote to ^ely oA photOGOpylng as an 



Important auxiliary form of access to copyrighted worksp According, to the 

legislation that authorised its-estabiishment the, Coimiisslon %^as required 

- i to study and compile data oni ^ ^ > 

\ ^(1) the reproduction and use of copyrighted works 
' of authorship . ... ' 

* * * • 

(B) by various forms of. ^Mchlne t'eproduction , not. 
- - 1 including reproduction by or^at She request of 

Instruetors^f or use in f ace'-to'-f ace teaching ' 
: : . , activities 196/ "v/^ 

^ f . ^ r : 

The Coimisaion was tlso charged with making wco™endatiohs "as to such 
changes iji copyright law or procedures that may be necessary to assure «», 
access ^t^eopyrlgMed worics, and to provide racogpltio^ of the rights df 

-."Vy^ . MI/ ■ " ■ ■ ■ ' ./ ■ " ^ . 

copy^ghtyovmegs, ^ ^ ' ^ ^ ^ " ' 



196y PubJ.L. No. 93-573 ■S2Ul(b),) 93d Cong., 2d Sess. (1974), See Appendix. 
B--1, The term ^^'machirfe ^fi^roductipn" in Its mitidate wds recognised ap ber^^ 
susceptible' to various^ interpretations-^ The Commission's legislative hls^ 
tory has clear indications that the Congress had contemplated a study of 
photpc0ying and related methods of Reproduction ~ rather than vldeotap© 
repfod^^tion and other emerging technologies — when it created the Conmie- 
slon* Accordingly, the Commiaaion determined to concentrate its efforts on 
photodup location and closely related means of reproduction* 

197/ Id,, at §2Ul(c). ^ ^" . - . 



- 118 7. ■ . ■ ' . ' 

»<-'.Bicau8e the CongresB v^as actively considering photocopying 'in con- 

nection with the general revision bil^ at th4^»ttimd fch*e ComBissipn began its 

deliberations, the Coinnisiionars decided at their second meeting to defer 

hearing witnesses on photoCDpying iisues imt%l we'Cdiigcess finally agreed 

upon the prDvisioni^g^t. the geryeral revision!^ ill^Wfe^tf^^ related to that 

subject p Chairman^i^^uld , however, appointef^fe^se member's of the Comission 

to ipte^p^are an ' initial ' report on the issue a related to photocopying that was 

eonBidered at the Decembar 1975 meeting. , ^ * ' 

^e C^in^ission eponiored a number o J studies to gather data .on ^ r 
' ' ■ 198/ ^ / ' / : 

^otbcopying^ The Cqnmis^ipn coritributed' fundijig fo r a stu dy conducte d 

^ 7V 199/ ' ^ 7^ 

by King Research, Inc., deiigned to prbvide data on how. much photocopying 
of copyrightetf works actuallys oacufred in libraries throughout the country. 
The Public Research .Instituta pr^kred a study that cqmpared the costs of 



subscribing and &^Qring7periQdical s wi^h tha 'costs of borroiHng to fulfill ^ 
patron re'questl / ^-Tne.>Xndiapa .Uniyersity Graduate Library School conducted 

/ . I .7 ^. ; \ ^ / 72017^ V ^; ,1 . 

, a survey of publishe']^s 6f petiodieal literature. / ^ 

- ^ , During the year in whieh these studies were conducted , the^- Cotnmis^ 

sion heard testimony from representatives of authors ^ publishers s libraries 

^ / . . , . : . ■ . V • ^ V : • "" 

"^^4^ goverrime^ agentiea, educators Wrtd others concerning current and "future 



'C 



198/ Summaries of these reports appear in 'Appendix H. Copies a\f the 
reports are available from t He, National Technical Jn^foi^at ion^3Swice , 
Springfield, Va . 22161. ' " 

199/ King Research, Inc. Library PhotQfcop^j.ng in the United States ^ ^ 
Tr¥l7) PB 27 8 300. Also available from the Superintendent of Oocinnents 
'No 7 Q52-0D3^00443-^7 . [Hereinafter cited at King Study. ], 

200/ V. Palmour, BeUassdi and R.^ Wiederkehr ..i^ Costs of Owning > 
Borrowing, and Disposing of Periodical Publicatidns (1977) ?B^274 Sllg:^ 

■ iHereinafter cited as ^Palmour StudyT] \ ' 'f 

f , -- 

^jr^ " ' ^' ■ . ■ _ ' ^ 

201/ B. Fry, . H. -^hite4 and JohnsoR. Survey of Publisher Practices 
and Curre nt Attitudes on' AuthoriEtid jffltyt:na_l Article Copjfing and lEcens^ng , 
( 197 7.^ PB 271 OOJ . tHereina"f ter ^cited ;as Fry/White/Johnsori Study . ] , 
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photocopying practices and the^r views on whether the 1976 Act needed % ! 

* aMndmerit- Also during that ymm the Cpimilsaioiv assisted repraBaniatlves 
. iof piib'ilsher*..author,'^^ 1^^ anl' educator groiapte in f^rmlatlng^ulde- , ^ 

lines defining which inter^brAry^an practieei woyld comport .with" 



thet provisions 0f Section lu^(g)(2) of the new copyright law prohibiting ^ 
Ubraries f bqQ.,4n|aging in ^f^sfematlc riprodu^l^n" of copyrighted 
works, % it^H.. . 1 Vm ^ ' ^ ' — 

. ' This Report sete forth the Coamisalon's recpfflmendation to the Cx 
Congress fbr legislative action, and its suggestions to the interested^ 
parties for possible adjustlmnt's in practices related to^ photoqopying 



P 



and docucient delivery* After setting forth this rec6mfflendatlon*and - ^ 
these .suggestions p this Report discusses, the effect of the new copyright^j^ 
law*^ on a broad range ofi^photocopying practices and revigws the evidence 
that the Co|i^lsslon conaltlerek in reaching its contflusioni% - 

^ ^ " ■ : -I - 

f B.^ Cosimission Secommendat'lons : 



_ The Comission^s investigations and the testiniDny^lt heard stfp^ < 
p<^rt .the determination that, with one jftceptlon, ■ the Commission need not 



recbmmend changes in the proviiions of the Copyright Act of 1976 affecting 

■ : /. ■ ' ^ . • " ' ^ ■ ■ 

■photocDpying. The one exception deals with photocopying ^by organizations 
;that are in the business of caaklng copies. The Commission also .suggests 
certain matters that ghould be studied by the Register of Copyrights in ^ 
preparing the first five-year report assessing how effectively the 
Interests cff copyright proprietors anti users are balanced under the 



2U^r The -^CONTU guidelines" are aet :put^ and discussed in Section IV=D of th^is =, 
Report at pp* l34-137j infra . 



" '^^ J;*' ' "" » , ■ ' , . ' .. I = ■ ■ ■ u ■ ^ 

= ■ . ■ . ■ 1 ■ ■ . . 

photocopM^ing ptovtslons' ot*'the ,n€w law* Also suggested are certain 
action^/that could be taken vbluntarlly by other interested parties ^ 
to facilitate accass to copyrighted works In photocopy form within the 
fratnewo^ of- th^- Copyright Act of 1976* ' ^ V 

1* The iy76 Act should be amended oniy t^o provide specific guidance to 
organizations engaged in photocopying f or ,proMt and thelT customers* 

4^, At present .fto perai|aaive eVfdenee exist^%hat the provisions of 
the- Copyright Act of 1976 affiectlng photQcopyJng are inadequate to serve' the 
dual purposes o^copyrlghti to reward cremtors of .and facilitate public 



access to wB^^ of authorship. ^Ttfere can be no directly ^applicable evidence 
without some eKpprienca with the^ new law, noV only a few months in effect*: ' 
jTrfe'^-mp or taijce of .this absence eKperienqe Is. accentuarted by the fact 



,th^ ^(1) photocopying received laich attentipn'd^ring the ^batf s |irecedlng 
eria£ttent of-theWew law; (2^ ^he legislative^ process has'^rbduced-&w© *^ 

^ 'r ^ ^ /: - ^ ' ^4^^ 203/ . 

|t'atutory^sectiona dealing with ^photocopying , (3) representatives 

of publishers J --sOThor and library groupfe have agreed dn a Bm% of f ofmal 

guidelines interpreting how these statutory provisions apply to Inter'^ 
204/ , 

library lending; and (4) both government and private organizations are 
adapting their photocopying activities to the requirements of the new law* 
Developments that have taken place since the new law came into 

' " ; _ - ■ 'L ' 

effect on January 1, 1978, strongly support a wait-and-see attitude toward 
recommendirig major changes in its phbtoc^ying provision^* The National 



i 

Technical Information Service (NTISl) Is 'bffering^a service to provide its 



^ — - ^ ■ 

2U3. / 17 U.S.C, l§ lUZ and 108, which appear^ along witli other selected 
Sections of the 1976 Act, in Appe^^ J* ' \ . . 

"■ ^2Uh / See discussion of ComEjissiijn Guidelines in Section ly^U of this Report, 
'pp. 134^137, infra , ' 
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^ 13,^0X) depostfr accouM with photocoplas of sclentific» technical 

and professional iiterature from several thQUiand domestic knd foreign 

journalsi. The price of the service includes a copying fee^Tor the\£6pyrj 
/' — 205/ ■ ■ ' ^- - ; . 

proprietor. The Copyright ClMrance Cerite^, Inc. (CCC) has been diveioped 

through the joint efforts of tl^ Authq^^^eague and the ArSsoclation of 

American PublisHers (AAP), scient^ic sjbcieties and user organisations to 

provfde a licensing and clearing mechanism for the photocopying o^ copy" ^ 

righted periodical' literature, Initially encflopaBSlng primarily sclenciflc 

206/ ' ' , ^' , 

The National Contoission on Libraries* and 



and technical journals* 



Ipformation Science^ (JNCLIS ) has proposed the estab^shme\it of * § nonprofit ^ 
j^'^J^^tionad Periodicals Ceftter to provide the fjpjbiic wifh qjOpieTj including 
photoc/pgiea on. df mand from a compre^hsive collection of periodical - * 
llterajvlfei The operation of all these services within the framework 
of th% new^ Jft|(^ may affect the balance *of interests between' copyright pTo^ 
prietare and users rfes^f ng |photocopies of copy ri^bted^w^orKp . Discretion 
^ wqul^ seem to require that j^jiese services operate under the new law for 
a reasonable period of time 'before any modifications- are suggested* 

No significant evidence has been presented to the Comflfission to 
suppott /an argument that major legislative changes are ^lecessaryNat this ^ 
time. There is no immediate, measurable crisis in%the publication of 
periodical journal literature — which Is^ by. all accounts, the segment' 



The Lnstitute for Scientific Inf ormatlon and University Microfilms described", 
at p* 155 of this Report ^ infra- , have long offered similar services from thelc-- 
collect idns* ^ 



206 / Se£^p. 154 and 163,. infra * 
207/ bee bp. 159-160, infra. 
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of publiahing ^oert affected by photocopying. No^ersuaitve evi- 

;%dence exlits that journal^ fpr whicliHhere is algnlflcan^. demand are god^g 
out of existence because of photocopying. Nor^ is there a reliabla^ means of 
separaCli4 the'^ffacts ^photocopying from , those of the^ preasures of risin 
costs and limited dema^^^^he viabi4ity^| individual journ^a^ titles , On 
the other hand, there is no evidence that th^ pa/ments requested and the 
Rrocedure for. obtaining authorisation to^aki Rh^toeopie^ not perMtted 
aa fair use under Section 107 of the Act or as^ a specific exlmptloti utider ^ 
Section lUd will impose unacceptable *burdeM- on indiyiduals and organi- 
zationa wishing to copy, . 

^ Fift-thettaore* there has been ho*atrong^ support for modifying the ^ 

statutory provtsidns of the 1^76 Act among^thpse most directly affected by 

-thr reguiatloiT^f photoyopying; neither library groups, \ publisher and 

author interests, nor members of the j^enaral public have seriously u*reed 

the Comlssiori to recomend legislative action at this timep Although the 

library associations and author and publisher associations considered the 

advisability of further defining some terms in Section 108 ^and clarifying 

■ the. application of fair use to photocopying, they made no proposals to the 

gOB/ " 

.Commission for legialatlvtf changes. Should such interest develop as a 
result of experiences gained f rom Operating under the present provisions / - 
of the 1976 Act, nothing would prev^t these groups, acting individually or 
in concert, from pi^suing these concerns with the appropriate Cotfgresslonal 
committees. All of these considerations seem to counsel against major legis- 
lative ac^on at present. Such action should await an assessment of the 
effects of the new law and private arrangements made In regard to its 
provisions * ' '/ \ " 



^0^ / Transcripts CUNTU Meetings No, 17 and 21, 



* ■ , . ■ - - 123 - 

. , The. one area in which pome legislitlve change is raeomiaended LA ' 

.the 197b Act concerns copying done by commercial organizations in the 
business of making copies for profit. The 1976 ^ct anji legislative history 

, , ■ . * My/ ■ 210/ ^ V 

■including the-educatlonal copying. music cppylng.^nd CONto int.rlibrary 
, loan, guldallhes, provide extensive guidance to ;those educatiorml Instltu"''' 
tlqne, libraries and archives engaged in copying, and to Indlvldv^is ' 
requesting copies from such institutions.^ The statute requlr„ 4hat two ^ 
•warning notices be prescribed by the Register of Copyrights and posted in " 
.libraries and archives in which copying is done. One regulation, promul,, 

gated pursuant to Secnon 108(d). prescribes the form of copyright warning : 
.that is to apiAar on the order form for obtaining copies and at "the place , 
^ Where these or|rs are accepted.^ The second regulation/promulgated pur= " 
suant to Section lU8(e); prescribes the' form of the notice that is, to 
appear on the order form and at th« plaie wheraTre^uests are made to copy > 
eotlre copyrighted works or substantial parts thereof . 

Neither the statute, the two sets of regulations, nor th^ three 
guidelines provide ^particular guidance as to what' may be copied by commer- 
cial organizations y.at make copier for customers or by Individuals, buying : ' , 
copying . services frbm such organizations . J.The Cammisslon suggests that ^ 
tljp tongr^s require the poskf^^^^p,otice l^/conunercial copying orgarii= ■ 
zatloSs7=toh=to des|ribe that copying which i| most cases would not 
constitute fair use, and to warn prospective customers of the liability 
they might Ihcur fpr copying in violation of the copyright law.' ' 

■ — y - ■ - . ' 



House Report , su^tb nnrn i , ^H . 
y^CJ/ jd. , at 7U. ■ 

■n/ See Appendix J for the texts of these ' subsections of Section 



108. 
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The propoged .statutory ameridment would .retain the present language 
of Section 1U7 renumbered as Section 107(a):4nd a new Sectton lU7(fi), as 
follows. , ^; , ^ = 

^ § lU7(b) For the purpose of thle'ltitle, those who make 
or supply copies or pbonorecords to dustomars on demand 
in Che regular couiee' of . their comerclal business attivlty 
, are rafarred to as '^eommerrtal cbpirrs^S Commercial eopiers 

shall be requrred ;to display ppsmin^: itly . at any location V 
where- orders for copies or phonoracr .Js ara solicited 
or accapted, a notice advising the public 6f rastrictions 
. ' on reproduction of copyrightad works created by this title. 
Displaying the notice dees not in Itsalf constitute a fair 
_ defense for a commarcial copier; but failure by a * ^ 

^ co^ercial copier to display the prascrlhed notice shall 

result in the denial to such commarciai t%ier of fair use 
as a defjnsa to apy copyright inf rlnge^nt action arising 
from copying done In the absence of the notice, and a 
trebling of "any^onetary amounts awarded a copyright 
owner who prevails in a copyright Infringement action 
.against a comercial copier. Such notlca;shall read as ^ ^ 
follows I . 

* 

WARNING CONCERNING COPYRIGHT RESTRICTIONS ' ' ' 

The copyright law of the United States (Title 17, United 
States Code) governs the making of reproductions of copyrighted 
< works. If a work Is protected by copyright, in most eases It 
is copyright Infringement, even for purposes of private study, 
to reproduce^ore than one article or other contribution to 
- ctopypfghted fclleofion or periodical, or more..than a small part 
of any othejf copyrighted w^rk, 5r to. make at the same time or at 
different times, m6re than one copy ofAany such article, contribu- 
tion or small part. Copying in violation of copyright may subjfect 
you^feo a^ action for money damages under the copyright law. 

;2. Recdmmendations co^^rning the flve-yaar review pf phdcocopying practices ' 

A review proced^e is prescribed in Section 108(1) of the 1976 
Act for^ assessing the adiquacy the new law with regard to photocopying,, 
and ^or. recommending solutions to problems resulting from any Inadequacy, ~ 
^ The Regis t ex of Copyrights is to undertake a .study and report L the Congress 



212/ 17 U.S.C. S lOtf(l). 



1 




by January 1, l%3ii^aTid at five year intarvals thereafter, "setting forth 



the extant to which this aection [lUB] h^s achieved the intended statutory 
t - ^ ' 213 / 

balancing of the rights of creators , a nd the^ n eeds of users. " Although 

Section 1U8 primarily concerns photocopying by libraries and similar inati^ 
tutionSp the language can be Interpreted to enable ^the Register also to in- 
vestigate the impact of photocopying performed by f or^rofit organizations 
and by individuals j , either on , publicly available coin-operated ^chinps or . 
through comaerclal copying services* The "intended statutory balancing of 
the rights of craatorsi and the tteedfi of userSi" the sought-after statutory 
standard, can be attained only if all these activities are evaluated. The 

Register report to the Congress is. to "describe any problems that may have 

' \ ■ ' ' ' ^ ' 214/ 

arisen, and present legislative or other recoMendations , if warranted," 

Preparation of such a report would require that the study undertaken look 
beyond photocopying by libraries in order to accompllah its statutory pur- 
pose, ^ ^' 

Having comlssioned research, coMucted itivestigatlons , and heand 
numerous witnesses on the photocopying issues related to current practices 
in and out of ^IbrarieSj the Commission believes it can make helpful recom^ 
^endatlon^s to the Register on how the first fiv^-year study should be con- 
acted* , > . 

W--^^ The research effort should attempt to determine the impact of 
copying fees on the health of the publishing Industry, with special emphasis 
on the publication of sclentifiCi technical and medical Journals. In - 
particular, the study should attempt to determine (JL) whether the imposition 



of copying fee6 contributes to the vlablUty of Individual journal titles; 
(2) what Impact, If any, the imposition of copying fees hag ;6n" Journal ' 
subacriptlong Ind library acquisltieni; and (3) what Information about' the 
use of individual Journal titles and their contentB is provldad by the nun- 
bets of photocopies tar which payments are made ^ 

^ V The Register of Copyrights should canstrue Section 108(i ) broadly 
and not confine the five-year studies to the provisions of SecUpnaUB / 
rilat^ng to librar/ photocopying. The Ragls .er should examine how the 
educational and music copying guidalines have worked out In practice, and 
how the atatute^has operated with respect to organizations that are not 
educational institutions, libraries or archives , including organizations 
doing copyfng for a fee. All these types of copying have a potential 
impact on the creation and distri'but'io-n of copyrighted Works* 

The Register should begin Imedlately to, plan and l^leraent the 
collMtibn of data necessary to complete the required study^ The Comls^ 
slon recbmme^ds that the Register convene representatives of the Interested 
organizations to ascertain problems that appear unrescplved by the 1976 Act 
and receive their suggestions oh the conduct of the^flrst flve=year study. 
If Che part/es and the Register can agree on these matters, the collection 
of data and the usefulness of^ the. data is^embled can be Improved and coats 
^the study, reduced. *'V ' ' = 

The regular periodic |urveys of public, academic,. school, federal 
and special libraries cgriducted by the National Center for Education 
statistics (NCES) w^ll Include at the C opmis a ion 's request surveyi^qtiestions 
to deterraine, for the years 197^ and 1979,, the gioBB amount of photocopying 
being done in the United Stateg bwken 4own between periodicals and other 
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cbpy righted works and between copying for Ifcal use and for ihterllbrary 

loan* blmilar data can be collected for 19«U and 19B1* In addition con- 

sldt^fttion should be'glven to collecting data In these NCES siJrve^s Srpm 

the records on copying for interlj^r^ry loan that libraries are requlfed 

to keep under the CtiNTU guide4ines*;Al8qV the Register should obtain and 

publish data fgp .the calendar years 19lj^ l^79 ^ and 1981 on the opera 

tlona of organizations such as the Copyright Clearance Centeri Inc. (CCC)i 

National Technical Information Service (NTIS), Unl^rersity Microfilms 

International (UMl) and the Institute for Scientific Information (ISl)i 

which license or supply authorized photocopies of copyrighted wprks^* - 

The Register shouad also consider updating the 197'6 Fry /White ^ 

Study of the economics of libraries and scholarly journals and 

^ " ^ . " ^ ^ 216 / ^ 

incorporating %Qme of the features of the King Study of 1977, 

The Fry/Whlt% Study for the National Science Foundation provides 

economic data pqncenning libraries and scholarly journal pubHshing in the 

period 19by'-73* The King Study measured the type and volume of library 

phbtocopylng in 197b* A coinblnation of the twOj with some additional 

features designed to measure the impact of the specific photocopying pro^ 

visions of the 1976 Act on libraries and jqurnal pubj.tshlng, repeated for 

the calendar year 1981, would provide a means of assessing the economic 

status of library and Journal publishing for a thirteen year period, the 

laSjt four yeara of which would be affer the effective date, of the 1976 

Copyright Act, ' . X 



2^/ B* Fry and H, White, PubljL^ers and Libraries i A Study of Scholarly 
and Research Journals. (1976), X [Hereinaf ter referred; to as Fry/Whlte Study 



216 / ^e note 199, p, 118, s/pr 
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3. Recommendaticfns to publiaheri 

/ Publishers, .espfeclally lpublisher,s of journals, in cooperation 

with the library community, the Cbpyright Office and the Library of Qon- 

grass, should exert every effort t\^acilltate the determination of the 

copyright status of both 'current and ^b^er issues of their publications . ^ 

A large portion of periodical issues qopyrlghted under the provisions of 

the 19U9 Act have not been renewed and are iiy'the public domain. In ad-- 

217 / ^ 

dicion, the Fry /White/Johnson Study undertaken fo'r the Commission 
ihowed that publishers of many scholarly journals are willing to permit 



libraries ~ especiall| no^roflt libraries ~ to photocopy beyond the ' 
limits established by Sections 107 and Xm of the 1976 Act, 

\ ^ There are several ways that publishers . could inform the public of 
the copyright status of * journal issues.. Publishers of journals could dis- 
play pVpminently the copyright notice if they wish to protect their copy-^ 
"^^'^^^^ ^ ii*^*^ right and coaid include Information in their current Issues about the codv^ 
right status of back issues, Whether or. not published with a copyright 
notice, every Journal Issue could carry a statement of policy with respect 
to copying. For ejoample, several of the journals published by the^ American 
Library Association carry the following statement: 

All material In thin Journal subject to copyright by 
the American Library Association may be photocopied 
^ for the noncommercial purpose^ of scientific or educa= 

Lional arivancenient * 

;/ 1^ would be Helpful if the ReglBter of Copyrights and the National Commis- 

sion on LlbraricH and Information Science could pring tto^^ether repreHenta= 
tlves of Journal publishers, authors and library organizations to work out ^ 
various forms of Htandard language providing the tyfv of information suggested 

\ /I ■ 

*\JI Hee, p* ibl ^ infra. 
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Every issue of a Journal could display p^ominencly a 'statement of 
participation (or nonpartlclpat ion ) in copying clearance arrangements such 
as the Copyright Clearance Center, Inc., and could, in addition, indicate 

i 

where and at w\mt cost copies of articles or baqk Issues .may be obtained," 

If the publisher permits copying beyoriy that allow^ by the 1976 Act, the 

publisher should ^o incliide that Information in the statement* 

fc:ach issue of a journal should contain^, the Internat tj3|ial Staridard 

Serial Number (ISSN) assigned by the Serial Records Division of the. -Library 

of Congress, This inclusion would facilitate the determination' of the copy- 

21 H / 

right status of periodical articles by computerized on-line systems* 

Users of copyrighted works will also benefit if organizations that authorize 

copying for a stated fee, such a^ the Copyright Clearance Center, inc. in^ . - 

elude in their catalogue^ information on thf^copy right status of older issues 
^ I 

similar to^^thic suggested for incorporation in each journal issue; and tnfbr = 

y ^ ... 219 / 

mation concer^ng where and at what cost authorized copies may b/ obtained" 

* ^ The Library ot Congress, the Copyright Office and the Nationai " 
Commission on I .»ries; and Informatioh ScieTice, In consultation with the - 
iibrary associations, journal publishers and library consortia, should' ^ 



up/ The Copyright Uffice registration form TX for periodical Issues pub= 
Lished atter Uucember 31, 1977, inclu^ea a place for the insertion ot the ' 
International Standard Serial Number; land the United^ States Postal Service 
and the Library of Congress have .agreed as a general ruleio have the ISSN 
printed In each lsBut> of Hecond-class ^publications instead of the separate 
and different Fostal Service ident If loiatlon number now used by t^ie Hostal 
Servtce. 43 Ftul. -Heg, 29943. 

21^/ The Chainmui ot the Copyriglit Clearance Center, in a letter dated April 
I97d, Intormed the CommlBBlon that tht^ Center Intended to "request pubLlshers 
intormatlon on the copyright status ofi older journals, am! Include Informntlo 
received in catalogues to be puhltnhediln the future.'* 
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explore the possibility of including in the^iB^rva^ibn" of Serials 
(CUNSER) project — a 'data base of information o^serials, including the 
tide, the publisher and the International- |tandard Serial Number ~ 
"information aboGt thte copyright .status of Journal issues, both current and^ 
older Issues; whether the publisher permits copying beyond that p«iaitte"d 
by the statute; ^whether the Journal Is In the Copyright Clearance Center 
o^r other clearance systems; and what, if any, sources of authorized copies 
exist. The Library of Congress, or any other organization planning to 



establish a nonprofit periodicals copying center , sjioul^d consider the 

' , 2207 ^ ' * 

discussion of such centers in Part F of this report. ' 

--♦ 

C. i'rovialons of the 1976 Copyright Act Affecting Photocopying 

Sections 1U7 and 1U8 of the Copyright Act of 1976 govern photo^ 
221/ ,^ 
copying activities/ An understanding of these sections and their ' 

Legislative history is necessary to analyze the needs of copyright pro^ 
prie^rs and those who seek access to prlnte^d works .Jjy raeans^ of photo-, 
copying. ' » ' * ^ ^ 

* The 1976 Act deals with photocopying^ in four different ways i 

(1)^ Copying for teaching purposes is dealt with, not by specific 
^tatutor^ exemptions, but rather by a list 'of permissibie practices held to 
"^"^■^V^t ^^su i^der Section 107, This Is done by ^ans of the so-called ^ 
educatiphal guidelines, tjie ''Agreement on C{iide4l,tias;^f or Cladsrqom yopying 



( 
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2^u / See pp, 151-164, infra, 

221^/ For the full text of these HectionSj see Appendix J of this Report. 
Appundix J also contains the text of two other provisions relating 
to photocopying: Section 3u4(c)(2) relating to the possible remission^ 
oi statutory darmiges top Infringement by employees or agents of nonpro,fit 
tMlucational 1 ns t i tut ions , librarlus or archives acting witliin the scope 
oi their cmp loynient ; and Section 6U2(a)(3) relating to the importation 
ot cuploB by nonprofit scholarly, educational and religious oreanlzatlonB 



In Not-For-Profit Educational Institutions," which were negotiated by 
educational, author and publisher organisations and accepted by the 
Congresiional Coomittees, They will^not be dealt with -here in any 

.further detai^\because of the ej^^licit exclusion from the jurisdiction 

} 

of the Connnissi|on of copying done in connection with face^to^face 
teaching activ/ities, ' " " \ ^ * 

(2) Permissible copying of music for educational use is also 

dealt with in guidelines ^^^^^^ were negotiated between music publishing 

organizations and organizations representing music users* The House 

' 223/ 
Xioinnfittee Repart sets forth th^se guidelines, 

(3) S^peclflc exemptions for photocopying by llbrarlee and 
archives are set forth in Section lUti of the Act and are discusse*d In^Setail 
in the following parts of this chapter* ' - 

(4) By implication j since they are' the su^ect of no specific 

exemptions or guidelines, the following' classes of copiers may engage in 

■ " ■ ■ ^ ^ ' ^ 

only fair use copying under^ the four^general standards set forth in Sec^ 

224/ 

tioh iU7 ot the Actf 

isA . 

(a) i ndi vidua Isr doing their own copying; 

(b) libraries and ' a rchi*ye s not qualifying for the privileges of 
bect.,lon lUtk; ^nnd ^ - ^ ■ . ' ^ 

\ J ' ^ . " ' * 

1 

(c) organizations whicli are not libraries or archives, ir^lud_ing 
tor-protit organ Ix at ion charging fees for copying 



II l l House J jtj pQr_^ -, supr£ note 1 at bB-7U, 
irfl UU , at 

224 / 8ee Appendix J tor 'Uie text of Section 107* 
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225/ 

bection 1U8 permits copying of Wt^^materials ^ withput 
authorization libraries. or archives f A ' eheiBelves and fir their'usars 



, in specified circWtances provided thafii (1) the library 4r archives I 

it ■ '■ - 
open to the public or available to specialized researchers; (2) the 

reproduction or distribution includes a notice of copyrtghtj and (3) the 

reproduction or distribution is made without any purpose of direct or\in= 

(direct conmierclal advantaae. Thia third Umitat ion. is interpreted In the 

House Report to mean that '■'direct or Indirect commercial adva^tlge" is ap 

Intention to profit directly f ron the sail of copies, rather than to profit 

from the use of the reproduced' matlrlal In the business of 'the organi^^. 



lib/ 

zat ion. 



Libraries and archives qualifying for the privileges of Section' 1U8 
af^ permitted to make copies for themselves (as oppE^S^ to making copies for 
their pjitrons or users) oftly Ij twg cases. Section lU8(b) permits a library 
or arfcj,ive.s to reproduce an unpublished work for purposes of preservation, 
security or research use in another library if the copy or phonor^cord 
is currently in the collections of the library or archives .Section 1U8(^^. 

permits libraries and archives to reproduce damaged, deteriorated, lost or 

HtoleiK^opiea if, after a reasonable effort, an unused replacement .can not 

bu obtained at ci *'fair pjri'ce." 

LlB^a^ies aid archives ar^Mveijt more exte^Blve privileges ot ' 

making copies users . b^lTt rom their own collections and by hb- 

r ' ' - ■ ~ 

curing copies ^Tom other BOurceB, The principal' privilege is conferred 

' ■ i . ■ 

Sectign lUB(h) excludes "a musical work, pictorial, graphic or sculpt 
tural\work, or a mot lon^^icture or other audiovisual work other than an 
audiovisual work dealing with news,,,,,*' a 
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by Section lUb(d) which permits Che making of not more than one copy' of an 
article from a periodical, or other contribution to a copyrighted cdllec- 
tion, or a small part of part of any other copyrighte'd work,- for purposes, 
of private study, scholarship or research, provided that the library 
displays prqminentiy at the place where, otders are accepted ani Inclldes' 
in its order ^ori^ the warnli|g of copyright prescribed by regulation of 
. the Register of Copyrights. 

c 

Libraries and archives also have the right Jnder Section lU8(e) 
to make a copy, for a user of an Entire copy^righted work, or a substantial 
part of it, or to secure a copy from another source, If (1) determination 
has been made that a copy cunnot be obtained at a fair price; (2) the 
purpose Qf ^the requester is private study, scholarship or research; and 
(3) the prescribed warning by the Register of Copyrights Is displayed 
and included on the order form, • 

, °- ^^'^ fiShts to make copies that are enunerated in Section 

1U8 aire limited by the prohibition in Section lU8(g) against "the relatfed 
or concerted. reproduction . .. of multiple copies ... of the' same material," 
am^the ■■syste|atic reproduction qr dis trlbut ion " of (periodical articles or 
other small poivtions ol: copy righ tell wfe. This prohibition against ' 
systematic reproduction and distribution, however, is in turn limited by 
th« proviso in Section lua(g)(2) which states " [t ]hat nothing inj^^ . 
■clause prevents a library or archives from part icipatlHg in Intprllbrary 
^^arrahgements./hat do^^m«M,ave, as their purpose '<?r effect, that the ' 

library &r aUhives receiving such copies or phonorecords for diatVbutlon 
clous so in sViXaggregate quant ltie»- as4o substitute for a subscription 
to or purchase of "i^h work." The aggregate quantities that constitute 
a substitution for a suhscriptlon or purchase of a work are defined 
in the GuideTines, which are described in the next section. • • 

' i i -^ ' 
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D* The CUNTU Guidelines on Photocopying . 0 

Under Interllbripy Loan ArrangeMnts 

* ■- 
Thp pQNW guidelines were davel^ed to assise librarians and cbpy 

right proprietors in understanding thf*amDunt of photocopying for use in 
interllbrary .loan arra^ements permitted under the copyright law* In the 
Bpring of 1976 there was reallBttc expectation that a new copyright law, 
under consideration for nearly twenty years, would be enacted during that 
session of Congress.. It had^hecome apparent that the House Subcomlttee 
was giving serious consideration to modifying the language concerning 
"systematic^reproductlon" by libraries in Section 108(g)/2) of the Senate- 
passed bill to permit photqcopying under interllbrary arrangements 
unless such arrangement.s resulted in the borrowing libraries obtaining 
"such aggregate quantities as to substitute for a subscription to or 
j^rchase of" copyrighted works. - ' * ^ 

The Commission discussed this proposed a^ndment Co the Senate 
bill at its meeting on April 2^, 1976, Fursuant'to a request made at that 
mefc^ting by the Register of Copyrights, serving in her ex officio role, the 
Lon^ission' agreed that it might aid the House and Senate Subcommittees 

offering its good offices in bringing the principal parties tOEether 
Lo s^e whether agreement could^e reached on a definition 6f "such aggre- 
gate quantities*** ahls offer was accepted by the House and Senate Subcom-- 
mittees and the interested parties, and much of the summer of 1976 was spent 
by the Commission in working with the parties to secure agreement on '*ouide-^ 
lines" iivterpretlng what was to become the proviso in Section lU8,(g)(2) 



^/ S. 22, y4th Cong., 2d Sess. (1973). 
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' ) 

relating to '■systematic reproduction" by. liljtaries . JPhe pertinent parts of 

Chat ^section, with the proviso added by the House underscored, follow: 

^ Cg) The righc of reproduction, and distribution under this 
section extend to the Isolated and unrelated reproduction or 
distribution of a single copy or phonorecord of the same 
■material on ^separate occasions, but do not extend to cases 
where the library or archives, or its employee ~ 



(2) engages in the systematic reproduction oV-^stribut ion 
of single or multiple copies or phonorecords of material 
descFlbed m suteection (d)i Provicfed, ITiat nothing in this 
clause pr events a library or archives from particlpItlnR^^ 
intarlibrary arrange ments that 'do not have, as th^ir purpose 
or ett ect, that the library or archives Tecelvlng such copies 

or phonor ecords for disgri bu ao^^oe^ o In suc h aggregrt e ^ 

. q"antities as to substitu te for a subscription to or purc^se 
of such work a ^ ^ ^ 

Frlor to enactment of the new copyright law,, the principal library, 
)ublisher artd author organizations agreed to the following dekiled guide- 
lines defining what ^aggregate quantities'' wou'A constitute the "systematic 
■eproductlon" thai would exceed the statutory limitations on a library's 
hotocopying activities. 

mjTUCUPYlNU-INTKRLlBRARY ARRANUEMENTS . 

< ' INTRUDUL'TIUN. 

^^uteection lU8(g)(2) of the bill deals, amDng 
other things, with limits on Interlibrary arrangements 
for photocopying.' It prohibits systeiAtic pbotocopylng 
ot cQpyrlghted materialB but permits fttt^library ' 
L- arrangements ^'that do not have, as theil^urpose or f ' 

effect, that the library or ■archives receiving such 
copies or phonorecords for distribution does so in 
su5+) aggregate quantities aa to substitute for a 
subscription t«, or ^ff€if%art!^of ,such work." • , ' 

The National Commis^glon on New Technological Uses of -i . 
Copyrighted Works offered its good offlces'to the House *^and 
benate subcommittees In bringing the Interested parties 
together to see if agreement wjuld be reached on what a 
reaUstic detlnltion would be of "such aggregate quantities." " 
ihe Commission consultj-d with the parties 'and suggested the 
interpretation which follows, on i^hich thert- has'been 
substantial agroement by the prinelpal library, publisher 



r 
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and author organiEations * The Commission conBiders the 
guidelines which follow to be^ a workable and fair inter^ 
pretation of the intent of the proviso portion' of gubsectlon 
lU8(g)(2). 

These guideline's ate intended to pro vide guidance in the 
application of section 1U8 to the most f requently^encountered 
Interllbrary case' a library -s obtaining r^fomTh^t her library ^ 
in lieu of interllbrary llan^ copies of Articles. from relatively 
recent issues of periodicdlB — those published within five 
years prior to the date ofl the request* The guidelines do not 
specify what aggregate, quantity of copies of an article or 
articles published in a Periodicals the issue date of which 'is ' 
more than five years p^^r to the date when the request for the 
copy thereof is made, constitutes a substitute for a subscription 
to such periodical. The meaning of the proviso to suheectlon 
lU8(g)(2) in such case is left to future interpretation/. 

The point has been made that the present^ractlce on inter^ 
library loans and use of photocopies in lieu of loans may be 
supplemented or even largely replaced by a system in which one - 
or more agenclesor institutions, public or private, exist 
for the specific purpose of providing a central source for photo= 
copies. Of course, these guidelines would not apply to such 
a situation* . 

GUIDELINES FUR THfe PROVISO OF SUBSECTION lU8(g)(2) 



1. As used in the proviso of subsection 108(g^)(2), 
the words si^ch aggregate quantities as to substitute 

for a subscripcldn to or purchasei of such work" shall mean: 

(a) with respect co any given periodical (as opposed 
to any given issue of a periodical), filled requests of 

a library or archives (a ''requesting entity") within any 
calendar year for a total of six or more copies of an 
article or articles published in such periodical ^?ithin 
five years prior to the date of the request. These 
guidelines specifically shal|, not applyj directly or' j-- 
indirectly^ Co any request of a requesting entity for a 
copy^or copies of an article^, or articles published in any 
issue *of a periodical, the. ptibllcatlon date of whl^h is 
mofe than five years prior Co the dace when the request is . 
made. These guidelines do not define the meaning, with * ^ 
respect to such a request, of sych aggregate quantities 

as to substituce for a subscription to [such periodical].'* 

(b) With respect to any other material, described in 
subsecCion lUB(d), (including fiction and poetry), filled 
requests of a requesting entity within any calendar year 
for a tptal of six or more copies or phonorecords of or 
from any given work (including a collective work ) during 
the entire period when such material shall be protected 
by copyright. | 
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2. ^In the event that a requesting eatlty — 

(a) 'Shall have in foTae or Bhall have entered 
an order for a subscrlpilon to a periodical, or 

(b) has within its collection, or shall have entered an 
. order for. a topy or phonorecord of any other copyrlRhted 

■ ■ ToIh^T'^'"' «hich. it d'eaifes 

CO Obtain by copy from another library or archives (the 

eupplying entity"), because the material to be copied 
is nqt reasonably available for use by the requestlnH 
ant ty j€self. then the fulfillment of such reqLst fhall ' 
fromlt' " "-SNthe requesting entity made such cojy 
from its own cpUegtlon. A library or archives may request 
a copy c.r phonorecdrd from a supplying entity only under 

have\ "m"""' "^"^ requesting entity wLld 
have been able, under the other provisions of section 

3* No'eauLf f ^" collection. 

,r u u « "py or phonorecord of any material 

to wh.ch these guidelines apply may "be fulfilled by the 
r^P^yi^S "niess such request is accompanied by 

was L^drr requesting entity that' the request 

was niade in conformity with these guidelines. 

regues?"!!" Iri'"H"f"^""'^ ■''•'^^ maintain records of all 
requests made by it for. copies or phonorecords of any ^ = 
materials to which these guidelines apply anH shall maintain 

sha'lfK r f ^"""1"-^ °f requests, Which records 

shall be retained until the end of the third complete 

from the effective date of this bill." ^^"^ 

' , These guidelines were accepted by the conference Committee and 

re incorporated into its report on the new Act.^ During the ensuing 
-nty months. ^ lib,„y Publisher organisations have reported .on 

dera^ble progress toward adapting their practices to conform^wlth the 
)WTU^guldelineH, * 

- The guidelines specifically leave the status of periodical ar- 
icles more than five years old to future determination. Moreover, 
nstltutlons «et up for the specific purpose of supplying photocopies 
>f copyrighted material are excluded fcom coverage or^he guidelines. 

B^/ Cpnfer£nce_Re£ort , sogra note j at 71-73. ■ ^^J 
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E, The volume of library photocopying in 1976 ' 

Enactment M |he 1976 Act was one prerequisite to the Go™ission's, 
formulation of recommendations concerning photocopying; another was ac 
to data about iJ^e incidence of photocopying and its impact, both real and 
perceived, on the^ activities of authors, publishers and those seeking ac- 
cSbb to works of authorship* Two studies pub^Tished in 1976 and 1977 pro^ 
vided most bf the iata that was utilized by the Commission for these purposes* 

4 

Comprehensive quantitative data on the photocopying of copyrighted 

mate^als in the United States is provided by the 1977 report of King 
229//, 

Research, Inc.* which was based primarily on sample surveys of photo*^ 

copying conducted on supervised machines by public,, academic, federal govern^ 

% 23U/ . 

ment and special libraries* Records of 13U,UUU interlibrary loan trans^ 

actions in 1976 in the Minnesota Interlibrary Telecommunications Exchange 

(MINITEX) , a network of libraries in Minnesota and surrounding states, 

231/ 

supplemented the King Research survey sample. An advisory committee 

consisting of librarians, publishers and government agency officials ^ 
provided oversight for the project* 



229/ See note 19^>nj, IIH supra. This study was ^conducted in 1976 and 1977 
under contract with Ch^, National Commission on Libraries h^nd Information 
Science, with additional financial support from the National Science Founda- 
tion and CUNTU • Such a study was recommended in 1975 by thf Conference on 
the Resolution of Copyright Issues, which consisted of representatives 
of producers and consumers of copyrighted materials under the joint chair- 
raanship of Frederick Burkhardt , Chairman of NCLIS , and Barbara Ringer, 
Register of Copyrights. 

2 3U/ Special libraries generally are libraries other than public, school, 
federal or academic. Included would be libraries located in business 
corporat ions i trade associations, law firms, museums, hospitals, etc. 

231 / The MINITEK records constituted the only existing coi^prehensi ve data on 
Interlibrary loan transactions for an entire^ear. ^ 



Although the study has furnished the most ^comprfihenslve body of 
data on photocopying ever assembled in the United States, it did not cover 
every kind of phbtocopyihg of copyrighted materials. It excluded, for 
exampM^tl) copying in public and nonpublic ,elemtitary and secondary 
s chooif'^librarles ; (2) copying for classroom use in nonprofit -educational 




instrfcutions at all levels — elementaryj secondary and. higher — y^^^s 
the copying was done by the library of the Institutioni (3) copying on ^ 
unsupervised machines (including coin-'operated machines in libraries ^nd 
elsewhere ii^f organizations); (4) copying by government agencies other . 
than in their libraries; (3) copying by organizations other than libraries 
or in organizations in ui\lts other than the li^^aries such as *by business 
organizations without libraries op departments of educational institutions;' 
and (6) copying by organizations selling copying services either as a major 

or incidental part of their operations, such as comercial photocopying ser- 

232 / .- V 

vices and "information brokers," . 

The overall voluT^ of Iti^mH of copyrighted materials estimated 

to have been copied by the four types of libraries sampled in the King Study 

233 / 

are shown in Table I which follows! . ^ 



232/^, bee 157, infra, 

2 33 / The volumes of photocopying discussed In the following section 
may be ^^ignif Icantly smaller than *he estimated volumes which would have 
resulted from a more = ifiprehensive -fitjrvey covering the exempt Ions noted 
above* Such p survey ould probably have been precluded by factors 
such as cost, available time and the lack of an adequate statistical 
universes (mailing lists ), 



TABLE I 



■ * 



PHUTUCQPYING IN LIHRART^^ ^^n^ COPYRIGHTED 



MATERIALS 



Millions Photocopied Items 
(one or several pages) 



Type of Use 



i 1 — \ Total c op V r i 2 h t 



Publlc 



13, 7 



7.2 



3.2 



24.1 



11. U 



Special 



11.0 



5.6 



1,2 



17. a 



2.6 



Academic 



Kede ral 



Totals 



3.5 



2.7 



3u.9 



3.1 



l.U 



16.9 



1.3 

t 

U.4 



6.1 



7,9 



4.1 



33,9 



r 



3.4 



0,3 



17.3 



King btudy> Tables 3.13, 3.13, 3.17 a 



nd 3,19 



(Note: Ko^H and colamns may not add ej^Uly due to pounding,) 



1 



An estimated t^tal of 53,9 mllliorf items from copyrighted 
materials was copied on supervised machines In the ,22,U0O libraries in 
universe sampled. Of this total 70% ^as copied from serlajs, 24% ^rom 
books, and 6% from other copyrighted materials. The taskof estimating 
what amount of this*'' volume of copyrighted materials would be exempted 
under Sections 1U7 and 108 of the 1976 Act btM what amount would requlri 
authoriEaclon to copy is complicated by the fact that the contract 
for the King Study came into effect in July 1976, three months before 
the new Copyright Act was enacted and its detailed provisions on phoco- 
copying were known. The data gathered, therefore, may not correspond 
exactly with the activities defined in the Act, Nevertheless, some roug 
estimates can be made for the types of libraries included In the 
survey'. This analysis Is undertaken in the, following sections broken 
down into the three types of transactions and then broken down in each 
case by type of library, 



r 
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1. Copying pJ copyrighted U.S. Berlali for Ineerllbrary loan " — 

The King sample iurvey collected more detailed data concerning 
copying for Interllbrary loan arrangements than for any other category. Its 
/^ta was supplemented and reinforced by the data on che^l30,000 actual trans- 
actions in. the MINITp systep^' Table 11, which follows, contains the Kln| Study 
figures on thq total volume of copying of United States copyrighted serials for 
Interllbrary loan, and the two alte^natfVe estimates of the volume of copying 
that would require "arffch^rljB^Coru^d^ Section 108(g>(.2) and the CONTU 
guidellhes. 



i 



— — / -. — 

The definition of a eerial used in the King Study was " A publication 
issued in successive parts bearing numerical or chronological designations, 
which is Intended to be continued indefinitely and whl^ch may be identified' 
by an ^SSM (International Standard Serial Number), Serials include period- 
icals, newspapera, and the journals, memoirs, proceedings , transactions, etc. 
of societies. Serials are subject to sutecrlptlon prices paid in advanced (This 
eliminates publications^ that appear annually or less frequently,)" King Studv 
supra note 199., at ix, " ^ \ 

0>/ The King Study provides no similar breakdown for books or other 
copyrighted materials, nor for fierlals not published in the United States, 



1 
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TABLE II 



PHOTOeOf-yiNG FROM U.S. mOPYRiGHTED SERIALS FOR INTERLIBRARY LUAN 



MilllonB of Photocopied Items 
(one or taveral pagas) 



Type 
of ^Library 



Conditlona Af fecting Need for Authorliatlbn to Make Copies 

' ' ^ ^ 3 4 

,No. Exeapt for No. Needing No. Needing 

■ Claatroom Use, Authorization, Authorization 

NO, of Items Replacement and Under w/o Time Llinit w/S-year Time 

^°P^^^ * — 3 copies per title * (-col. 1 - col. 2)*- Limit* 



Special 


1.25 ; 


, -63 




.62 






.22 


Aeademlc 


1,1J \ 


.^47 




,66 






.14 


Public 


1,01 


.53 




,4B 






,09 


Federal 


.3a 


,22 




.17 


s ' 




.06 


Totals 


3,77 


1.85 




1.93 






,51 



* King Study, Tatle 4.14, and page 71- 



J ^ ' 



The Xing Study d«t« suggest that tfom 503,000 to l.Sz/.OOO'of 

.the Itams .from United St.tea ■erlals photocopiid for Interlltrary loan 

In ltf7b wwld have required authorization from the copyright proprietor, 

w ^ u 2315/ 

had the provlBloni of t^^B 1976 Act been appUcahle. To this numb.», 

however, must be added some portion ofi/ the 1,200,UOO copieB made frpm 

copyrlghtad'books, some portlqn of the 6J^, 000 photocoplei mafle from 

ofher copyrighted materials, and ■ome portion of copieB of foreign 

sertals and the materials for which copyright status was not reported. 

Appropriate deductions from all of these categories must be made to 

take into account copying for classroom use and- for replaeament . A 

portion of that copying may be exempted, from copyright liability under 

Sections 107 and 1U8. These figures in turn should be reduced by the 

number of single-page photocopied' Items made for interlibrary loan, 

which likelj? fall under tha deflnitidn of fair use. 

l^^^J^tion on one -page and twonpage items is available in the 

King Study only for periodicals and other serials ^ but not for books 

or other copyrighted material. That Information Indicates that 16% of 

the filled requests were for one page. If 16% is deducted from the 

figures in Columns 3 and 4 of Table U, the number of copies of domestic 

serial items photocopied for Interaibrary loan and requiring authorization 

would be reduced to 42U,U00 copies for articles less than six year! 

old an< lp621jUUU copies pf articles Irrespectfve of age, ^^^^ 



rs « 



2^/ The tptal figure would depend on how articles from journals oMer 
five years old — those not covered by the^ CONTU guidelines — were treated 



r 1 
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2« Photocopies made for local use 

Copying for local use as daflned In the King Study Includes 
copying both by public library borrowerB. students and faculty oY collages 
and unl varsities,^ and amployee. of libraries and the "institutions In whllh 
they are located, Including corporate employees. The number of copies 
' for local UBB will »1bo include thoae permitted under the fair use ^ ■ 
provisions of Section 107 which permit the making of one copy of .an 
article or a imll portion of other works for purp of private study, 
scholarship or -research. ar^eT^M those permitted u^er the provisions 
of Section 108(d). - The King StuiHrovldes no dlrecctlata on these 



types of exempted copying, but an approidmatlon appears In Table III, 
which |«hows, arrived at by distinguishing single and multiple copies 
and by applying estima^s of the number of photocopied Items consisting 



of but one page, 



f 




TA^LE ill 



fribq'OCOPYING FROM ALL COPYRIGHTED SERIALS FOR LOCAL^JSE 



• At; 



HllliQns of Photocoplad Items 
(©ne or severar pagn) 



Ck^ndltlonb Aff geUng "Hmmd for AithfilgatlQn to Make Copies 



Type of 
Library 



No- Copies 
Made From ^ 
All Serials* 



No* Copies Not Made Nd of Np. of No* of Copies 

for Replacement or Single One-Page Needing Authorization 

Classroom 'Use »* CQple'k*** Items (col, 2= col. 3 4 4) 



Special 


9*7 


9.6 




7.8 


0.9 




0.9 


Public 


7.6 


7.2 




3*8 


0*7 




2*7 


Federal 


£•5 


2*4 




y*8 


0*2 




1*4 


Academle 


2*U 


1*B 




1*5" 


0,2 




0,1 














K 




Totals . 


21.7 


21.0 




13.9 


2a 




5,1 



* King Study, Table 4.19 

** King Study, Table 4.23. Doe^ not Include 4,360,000 items i 

which the purpose of the request is unknown or unreporten. 

*%* King Study, Table 4.26 

**** Composed of an estimated 4,3 million In for-profit institutions 
and 3,6 million in nonprofit institutlbns 



(Note: Rows and columns may not add exactly due to rounding.) 




ERIC 



■ =^ r ■ 

Ac first glance it 'appears' that; only (some S^lOOpUOU photocopied 
I It era made fo^ lo^l patrons would require auWorlzatlon* To this number 
there^ust-'be added some portion of the 4 ,J6U,uljO ^glngle* items photbcopiad 

libraries In f or^rofit organiEatlQns to take^:into account photocopies 
by those libraries that^do npt avail themselves of the benefits of Section ^ 
' lU8(d) because their Collections are not open' to the public or specialized* - 
researchers* • 

3*^ Photocopies made^for "Intrasystem" use 

. ^ ^ ^ ' \ ^ \ ■ ' ' / 

^ The second highest volume of copying of copyrighted materials in ' 

the types of libraries surveyed by King Research was for "lntrasys.tem loan,*' 

This volume was almost as great as copying for local patrons and more than 

^ twice as great as copyihg for Interlibrary loan* *'Ihtrasystem loan" was/ , 

defined in the King Study as "borrowing or lending or library materials 

carried on between branches or departments within the same library system 

237 /. " 
as determined by common funding*" No definition was provided for 

"library system," but a "library" was defined to Include "both the central 

library/ headquarters and the branch librarieV/departments ybur library 

' 236/ ,/ ^ ^ . 

syst^ or archives." j . ^ 

The problem of estimating what portion of the intrasystem photo-- 
copying of copyright r^terials falls within fair use under Section 407 or 
within' the exceptions in Section 108 is further complicated by the lack in 
either the 197b Copyright Act or its legislative history^of definitions of 



^37/ King Study , supra note 199, at viii* ^ 



23b / Id., at 216 



4- U yj 



the terms '^library" or )^Mchivas%" It Is necessary to astimate whae^^rtlon 
, of "Intrasystem.lDan" eoples is governed by BeGtlon lOB(d) — siqgla co'pi« 
f^or patrons of articles or other small portions of copyrighted worts ~ and 
what portion of tha copias^ls governed b^ the llMtations in Section lU8(g)(2) 
on copying for intarlibrary loan. Prasumahly the Congress intended that 
individual instances of copying would fall under one or the other of these 

V^'ovdsionsj but no^t under both* ' . ^ ' 

•" f ^ . _ ■- - ■' - . " 

The estimates made in the analysis which follows are based upon ' 

L C ^ ' ^ ^ ^ " ■ 

K y copying for Intrasystem uje Is^^copying within a '*libr«ry" 

^ as that term is used In the statute* For eM^la^ it Is^ assunsed that a 
large city '^^^entral or headquarters library and its numerous branches 
constitute one library, and, therefore, any library patron In 'that city my 
go to the hfeadquarters or any branch to secure a single copy of an article 
from any periodical subscribed to b]^ny library unit in tfiat city ~ pro^ 
vided that the requests for the copies are isolated, unrelated and not a 
part of a concerted or systematic scheM^— i^ithout incurring liability to 
the copyright proprietor in accord with Section 108(d). Conversely, secur= 
ing such a copy would not count as an interlibrary loan under the provisions 
of Sectio)! lUB(g)(2) and the CONTU guidelines* The corollary of this intar- 
pretation is that if the periodical is not, subscribed to by any unit in the 
city syatem, all requests for copies of articles made to am^'unit in the 
city which were met from sources not in the city system wo?^ count against 
the quota of five copies in the CONTU guidelines* This Interpretation seems 
to fit best with usual library practice, wherein only requests for copies 
that cannot be met within a city system are counted as interlibrary loans. 

Table IV, which follows, appliefi this assumption In attempting to 
estimate what portion of the volume, of photocopying shown in the King Study 
as intrasystem use requires authorization. 



j it 



7 



0mm mim foe m^Myj m 



lions of PhotoMpiid It'gis ' 
^ . ' ^'lona ensvifil iigii) 

mitm Affeclinii Mey'fsrluthoriiation to Haka Copiefl 



erIc 



Ipieialr 



. Noi Copies for ' , 

Ho, Copiii. RipliBiiint 

froiiU flrClassrooi ; No, eingli 

^iriaii Ose* . Copi es ** ^ 



11,93 



'0.18 
0,23 



2.10 

" 2.5r 

1.29 



6,70- 



_SEud^i Table 4,31. ' . 

id ling istiMEei tglephoni eonvarsition Dieeibir 22, 



No, Copiis' 
Nisding AuEhoriiation 
w/o Liiit on Linith 
Col. 1 - Col, m 



No. Copiii Naidini 
Authorization »/ 



Copigg tm^t 
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An examination ^of Tabl-e suggasts that/sdme 2,27W,UUU 

items copied for "intragysAem loan** wcmld reqlSire authorization. To 

this number, however, should be added, some pArtlon of the 2 ,100 ,0,00^ single 

copies made by special libraries, shown In coibsta 3, in order to account 

f oi^ intraeystem copying by llbra^rles in for^^oflt organisations that do 

not avail themselves of the privileges of Section 108# 

Table V, which follows, recapitulates estimates of the 

minimum number of items copied from cppyrighted materials on unsupervised 

machines in libraries that Would require consent pf the copyright proprietor* 

4 ^ 



For Intprllbrary 

For local use 
For Int^asystem loan 

Total 




TABLE V 

5,1UU,UUU 
2,270,U0U' 



From domestic serials under 
six years old 

From serials only 

^rom serials only ^ 



OOU 



*Notei The estimates In Table V are minimal because they do riot include 
copies for iiiterlljbrary loan made from serials over flVe years old; 
single copies made for local use or intrasystem use in libraries 
in for-profit of ganlzatlons which do not wish to make themselves 
eligible for the provisions of Section lUB; copies made from books 
and other Copyrighted materials; issues of foreign serials copied 
for interlibrary loan; and copies made in institutions not covered 
by the Xing Study * 




F, Means of pbtainlng Permission to Make Photocoplas^or to 
Njbtaln Authorized Copies Under the 1976 Copyright Act 

The compleKities of the new copy rights law and the data compiled ' 
in the several studies 'discusaed in Part IV^Gj, highlight the importance 
of ascertaining the copyright status df works and the need for easily obtain 
ing permission to copy. Because the 1976 Copyright Act became effective 
on January 1, 1978^ it is too early to know all the various arrangemenrs 
thdt may come into existence for obtaining conJfent to make or to revive 
copies of copyrighted works not permitted under the new law either as 

fair use unrfer Sjectlon, 1U7 , or pursuant to the various exen^tions In 

\ - - \ ^ . ^' . B 

bection lUa. How4yer, some of the prln^pal methods and mechanisms for 
obtaining authoriiatHon *^and making payments are known and may be briefly 
discussed* 

1. Publisher may notify public that photocopying celrtain works fo^ 
individual use is permissible 

^ ■ ^ 

The absence of copyright notice on any work subject to copyright 

normally may be relied on by the public as evidence, in the absence of 

%: ' ^ MS/ , 

knowledge to the contrary, that a work may be copied* 

Various ways exist to notify the public that a proprietor grants 
consent for photocopying beyond that permitted under Sections 107 and 108 ' 
of the 1976 Act, Une raethod Is tp prinf In each issue a specific license 
stating what copying may be. done without Individual authorization. Some 
periodical publishers are likely to adopt liberal copying policies on photo- 
copying and will publish such policies in each issue of the periodicals. 

^^/-Sectlon 4U5(b) of the 1976 Act offers considerable; although not absolut 
pmtection to "an innocent infringer" who copies in reliance on the absence 
of a copyright notice. For the texc of this section see Appendix J. 



A variety of auch policiei are conceivable: (l)'genaral permisaion to copy 

' * ■ ^ - 

except for resale; (2) per^iision to copy (single or multiple copies) by 
non-profit organizations ; and (3) permission to qopy from older issues 
before a fcertain date. 

The 1977 Fry/White Jphnion Study, a report prepared for the ' 
Conmission in 1977 by Bernard Fry, Herbert S, White and Elizabeth Johnion 
of the Iniiana University Graduate School, Survey of Publisher Practices 
and Preseft Attitudei on Authorized Journal Article Copying and Licensing , 

throws some light on the extent to which periodical publishers may wish 

240/ 

to adopt' such policies.. Approximately 20% of the 974 responding journals 
were willing to permit copying by non-^prof it organizations beyond that 
authorized in Che law (and. to permit copying to a lesser extent by for-profit 
organizations). The journals surveyed were more liberal in permitting copy- 
ing from older issues than from more recent issues. Copyri^|t Office records 
indicate that o^f the 14^85 journal s not responding in this study approximately 
.600, or 401, did,.Jt€ft register claims to copyright under the 1909 Act, which 
may indicate that a considerable portion of the journals not registering ^ 
in the past may be willing to permit copying beyond that which i s permissible 
under Sections 107 and 108'of the 1976 Act. ^ 
" of older issues fall into the public domain 

wh€5f copyright is not renewed at the expiration of the first twenty^eight 

/ ' 241/ 
yeAr^period of protection under the 1909 Act. ■ Unfortunately there exists 
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240/ Fry/White/Johnson, supra note 201.. 

^\ 

241/ "In 1974, issues of 475 periodical titles out of approximately 4900 titles 
eligible for renewal were, in fact, renewed. When renewals were filed, it was 
usually for all issues of the title for the year. Of these 475 titles which 
renewed, 141. were in the fields of science and technology and 9% in law and ' 
the social sciences. Hiatorically, then, a relatively smal 1 minority of cppy= 
righted periodical material is renewed. * 



no simple aijd inanpeniive method to determinB whether th«8e older ijBuea ai> 
still under copyright, The Copyright' Office fit published ■nnually . Catal og 
Of CQpyriB ht Entriea for periodicals- that indicates what serial titles are 
registered for copyright under the 1909 Act. inciuding renewal registrations, 
and will continue to publish data on rene^wal registrations. Obtaining 
access to and using these catalogs, however, is a rather cumbersome way of 
checking the copyright status of older piriodical issues. At least threl 
laethods can be conceived to simplify the process. , ' 

(a) A statement published in eurreat isauea of periodicals 
that issues. more^t^n twenty=aijht years old regularly are 
(or are not>'^under copyright, 

A statement in the catalog of journals participating in • 
- , the Copyright Clearance Center that older issues are (or are not) 

under copyright, or. alternatively, an indication that copying 

I ' ^ 

-i' ^ if^®- ^iliiS" be requested for older isiue?- 

^1 V , „ ■ 

. -/^^ A statement on the copyright status of individual journal 

/ t'ltles in the on-line bibliographic data on periodicals available 

through library. networks. It might well be possible for those 

242/ ■ 

responsible for the CONSER project to add copyright , status 
to this computerized data baae at a one-time cost that would be 
minimal when spread over libraries throughout the- country. 



Im Clearance mechanlsih for obtaitiing consent to photoeepy 

The aopyright ^earance Center, Ine^ (CGC) Is a not4orfpi^pf|^ -" 
Niw York corporation er^ased under the sponsorship of publisher and author 



organizations. After December 31, 1977, persons or organisations wishing 
to copy material entered ih|d the Center's syBtem ™ initially predomlr^^ly 
sciantiflCi technical and medical journals " for which consent must beg 
obtained from copyrightf propfietors may do so by paying the Center the c^py^ 
ing fee peir article or periodical page printed in the publication or for 

I . 243/ .-y . 

pre^l9/B issues listed in the CCC. catalog, , 

Publishers have tha%ptlon of designating the Copyrightt . Clearance 
Center t Inc. as their agent to WutlforiEe the making of photocopies. Publi^sh- 

' . ^; "' ' ^ ■ , - / 

era who elect this option are alsorfree to^ crater Intp agreements directly 

v - 
with individuals or organisations to authorize the making of photocopies* 

The Copyright Clearance Center provides , atcordlngly , but one mebhanism of 

sai^uring authorization to photocopy copytrighted works. 

3, buppllers of authorized photocopies * 

The great majority of photocopies of materlar that libraries do 
not possess and thus must secure from other sources will continue to be 
supplied through traditional interlibrary loan channels » pursuant to the 
proviso in Section lU8(g)(2) of the 1976 Act'as further defined in the 
"CUNTU Guidelines," However p there Will be, a sm^llj but significant. 



243/ The Copyright Clearance Center reports that as of June 30^ 1978, there 
were^l , 633 tinited States and foreign publications, mostly periodicals, 
participating in the system; that 591 organiEations were registered as 
users; and that the range of copying fees for|artielea published before 1978 
was, from zero^to $12*23, with a median fee of ^/somewhere between $2.00 and 
S2,3U. The Center has estimated that in the 1978 calendar year_y^OOO, 000 
copying transactions will be Authorized by uii^ ot its syst 



portion of requests for photocopies materials that will require ] 
securing a^^thorized copies from institutions prepared to furnish photoc|pl7 
on demand. Some of the principal suppliers. t;lll be described briefly. 



245/ 



Insti tute for iicientific Information ClS I) 

_^ThG Institute for Scientific Information in Philadelphia, has 
been furnishing variouri bibliographic information services and providing 
tearsheets or authorized photocopies of, journal articles to its clients 
fur some twenty years This tearsheet /photocopy service is called ' 
Orlfiinal Article Tear bfieets (OATb)'. 

Copies of articles In t\,l most tecent five years from more than 
b.UUU scientific, technlrflu and social science journals are available 
through UATS. isi supplied more than lUU.UUU tearsheets or photocopies of 
nrlicles in ly77, and volume has be^n Hrowina at a rate of 10% A year. 

During 197H, ISl will add about 8UU arts and humanities Journals- 
aud J.uuu published scientific procoodiugs- to Us collections. When foas^ 
ible UATS service will be extended t„ these new materials, thereby providing 
acceHS to more than IHu.Odd additional items a year; 

1 1 n i ve r H i t y M i c r o t i^lms 

University Microti 1ms International in Ann Arbor, Michigan, a 
^^.bHldiarv o, the Xerox Co rp„ ,„ t 1 on , ha. .outractM with publishers ui 
s.-v.ral thousand serials authorising, i, to sell micrororm copies o. ,„11 
''u. hulk „, Its bustuoss has been with lij^rarles. which 

"^'H;- -""Parlsuu o, authorised cupv delivery ser. 



substitute the microfilm copies for the origirfal paper issues in order 
to save storage space and binding co«s, Univelrsity Microfilms - contracts 
with publishers permit it to supply on demand single or multiple copies 
of articles from about B,UUU serials (usually in full size)* The periodical 
titles for which University Microfilms has contracts for the most part do 
not duplicate those journals f^^m which ISl supplies copies. University 
Microfilms publishes a catalog so that libraries and other users may deter- 
-mine the periodical titles from which University Microfilms Is authorized 
to^hotocopy. Unlike the Institute fot Scientific Information, however^ 
University Microfilms ordinarily can supply copies of articles from 'all 
issues of its serials, back to the start of publication* 

f 

4* Secondary suppliers of authorized copyright ffee-paid copies 

There are or wlll^be a number of what niay be called '"secondary . 
suppliers" of authorized copies^ of copyrighted materials. The National 
Technical Inforraation Service (NTIS), for one example, is an agency of the 
□epartment of Commerce established to make the results of research reports 

. and other materials prepared in o;r for federal agencies more readily avail- 
able to industry, business and the genfe^al public* It of^erates a large 
faciiity in Springfield, Virginia, a subiyb of Washington, D,C, , which 
stores these documents arid supplies tull size or microform copies of 
hundreds of thousarrds of documents annually^ NT IS publishes catalogs of 
documents and also enterB them Into a ^^bllographlc data ba^e to which 
on-line atress is ^r^a^ilable througli some of the commert^lal data base 
services* NTIS InBtituted a means of ordering and paying for aiitliorlzed 

c o I? i tj s of a r 1 1 c 1 e h f v am b » 30U \\ on -g o vg rm^e n t j o vi r n.a Is in Ma y 197 8, and 

e s 1 1 ma t lm; t fin t by mid -s umme r of 1978, i^ w f 1 1 fui ve c omp I e t e d <i r r a nge me n t h 

' 'v. . >. 

tor supplying copies from H,n0U tu ^,OtfL) Journals, 

o ' ^ w ,,, \ / 
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Anocher source of copies of articles are so-called ^'information 

on demand*' or " inf orniat ion broker^' companies. These companiea are organize.! 

tojdo research and supply information on a wide variety of topics to anyone 

\ 247/ , ^" 

mceresced in such services. " There are also organizations which provide 

248/ 

cofflputerized access to approximately 360 bibliogrs^hic data baseg ~ Sub- 
scribers to certain of these services may electronically order copies of 
documents from these bibliogrflphic data bases of certain materials and 
from certain suppliers for delivery by mail. Convenience and the increased 
speed of document delivery make it likely that this kind of electronic 
ordennp of documents will increase in volume. 

The Table on the following page summarizes and compares the 
authorized copy delivery services provided by the Institute fqr/sc ient i fie 
Ititormation, Inc , , University Microfilms International, atU ,t^e National 
Ifchnicai Tn^x^rmation Service. 



C 



/ 



ERIC 



^/ In th. ,,,ua these o rKan i za t . on « h«ve often prpvided copies at copynplued 
urat.r.nU wuhcut author i .at u,„ t r<„., copy.r.pht proSrietora. A fiber ' ''l' ■ 
ur«.n,..u>«„s however, have md.cnted to the Commission that t lie y wi 1 1 b^ i 
:i uheir'y'Hil;:::;:""''' -^'"P-^ they supply the.r customer., thetourse 

/4H/ k. Chrijitinn, rh o KUc ti-onic Librarv 1 (1978), 



i 



THREE AUTHORIZED, COPY DELIVERY SERVICES 



Characteristic Institute for Scientific 
Information (OATS) 1/ 



ERIC 




M 0 1 \\ o d o t p a ym e n t 



1/ Approx. 4000 titles trom l.S,I. are also available through NTIS. 
2/ UH. Cities generally are not available through NT1€. 

3/ Journals listed in Lurrent Index to Journals in Education are $4 , OO/ar t ic 1 e (first copy) 



- 159 - 

5. Possible nonprofit periodicals copying centers 

In April 1977s the Nacionat Commission on Libraries and Infor= 
mation Science (NCLIS) published a task force report which proposed, a 
national system for providing libraries with better access to copies of 
periodical materials not in their collections, based on^three levels^of 
supply, as follows' ^ 

Level 1 - Local, state and regional library systems 
responsible for meeting a substantial 
* portion of routine needs for periodicals, 

i 

Level 2 - A comprehensive periodicals collection 

, dedicated for lending and photocopy service 
to meet the majority of unfulfilled requests 
derived from Level 1. Initially, a single 
National Periodicals Center would be 
developed, but experience and demand may 
warrant more than one. 

Level 3 - Existing national libraries and other unique 
collections to back up the first two levels. 

The report was approved by the National Commission on Libraries and In£or= 

249/ 

mation Science in June 1977. 

Levels 1 and 3 already eKXst tor the most part and only need to 
be tied into the total system. The locnl, state and regional library 
systems would be expected to provide access m Level 1 to most heavily used 
periodicals, estimated to consist oi some 2000 titles. Level 2 in this 
system would be a new National Periodicals Center, designed to supply 
copies Dt periodical articles from some 55,000 periodicals in the middle 
ranfie of use. In Level 3 accesH to very rarely, used periodicals would 
be provided by the three national libraries and ether special collections. 



My/ lask Force in a National Perioclicals System,, National Commission 
Libraries and Information Science, E ffective Acce ss to the +>eriodical 
' Literature: A National Program 3B (197?). Super inTenden t of Dorument's 
Stock No. O32'-U(j3='00353/8. - - 



on 
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The NCLIS report makes the following itatement with respect to the 

status of such a Center under the 1976 Copyright Act: 

The impact of the new copyright law, efffcti^e 
January 1, 1976, on the National Center is unclear at this 
time. Should the law be interpreted in light of the auggeated 
CONTU guidelines, the responsibility rests on thfe individual 
borrowing libraries to account for their borro^Jg activities 
in accordance with the guidelinea. This would aeem to 
imply that a library would have to account for its combined 
borrowing activities from both the National Center and from 
other sources. The guidelines are expreaaed in terms of 
borrowing on a title by title basis. It would only be 
possible for the Center to do the accounting for libraries 
using the Center on a title by title basis. 

King Researchj Inc. , in their photocopy study for 
the NCLlt, NSF, and CONTU, will investigate alternatives for 
royalties payment mechanisms. The result a and recomendat ions 
of this study are expected to provide direction for the 
Center on the copyright issue. 



The Library of Congress has indicated that it would be will 



ing 



to operate such a Center, if the library community wanted it to do so » and 
if the miUal funding for setting up the system is supplied by non-federal 



soure<i^^"The Council on Library Resources, iiaing funds of its own and 
other toundations, is making a further study of how such a Center might 
be operated, either by the Library of Congress or by some other organization, 
GxiBting or to be created. This further study is expected to be completed 
by the late summer of 1^78. 

This Report is being published in advance of the completion of 
the additional study of a National Periodicals Center discussed above. 
Dieretore the Commission does not know what the study may recommend. 
Since It seems possible, however, that one or more such centers may come 
into existence within the next few years, the Commission has considered how 
they might operate and how they would fit in with other means of securing 
copies of copyrighted material not in hand. 

i :\ I 
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The Comnission agrees with the basic , recomnendation of the NCLIS 

report that improved methods of securing copies of periodical articles not 

in hand are needed , since the traditional interlibrary loan arrangements 

tend CO be slow, inefficienc and costly, but the Commission does not take a 

position about the merits of non-profit centers as opposed to other me^^^ds 

of 'achieving the objectives sought. 

The experience of t he Br i t i sh Library Lend ing Div is ion ( BLLD) in 
250 / 

Boston Spa shows that a centralized and specialized source of supply* 

i 

can provide a very rapid service at a relatively low cost. In addition, 
the existence of such centers in th^ future might provide a means for 
the on=demand publishing of short document s as an alternative to, or 
a supplement to, traditional journal publishing. Publishers could supply 



documents to these centers, which would sell copies in full size or micro- 

itu 



form, much as the National Technical InformctioJl Service now sells copies 



o t government reports. 

Tlie status of such non-profit centers with respect- to the 1976 

Copyright Act is unclear. Can such non=profit copying centers be considered 

a "library or archives'* entitled Co the benefits of the various exemptions 



in Section 108 of the 19 76 AcC . More specifically, Sectiolrt 108(d) permits 
libraries and archives to make copies for users of single articles and smal 
portic^ns of other works for the purpose of ''private study, scholarship and 
research," either f r om works in E h e i r own collections or ' ' f r om that o f 
another library or arciuvt^s." Section 108(g)(2) prohibits the "systematic 



2^/ rh 1 s o r g an i E a t i o n is set u p t o s u p p 1 y pho t oc o p i e s a I peri od i c a 1 a r L i - 

I e s , o n e copy to a c u s t om e r n d ti a t vti ore than one article p e i^ issue, t o 
Br i 1 1 B h and ov e r s e a s organisations. It 1 end s ph y s i c a 1 v o 1 ume s of b oo k s . 
BLLD currently supplies about I. S uiillion copies of articles per year and 
subf?cribes to approximately ^^,000 periodicals. 
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reproduction or distrfibut ion of single copies'' of materials covered by Section 
108(d) except that a "^'oviso spates that 

nothing in^this clause prevents a library or archives 
from ^participating in interlibrary arrangements that do^ 
not have, as their purpose or effect, that the library 
or archives receiving such copies or phonoreoprds for 
distribution does so in such aggregate quantKcies as to 
substitute for a subscription to or purchase h€ such work. 

The ^^aggregate quantities" constituting a substitute for subscriptions or 

purchases are defined in the CONTU guidelines, described in Part IV D of 
251 / ' ^ , 

this Report . 

Neither "library" or '^archives" is def ined^;;.;|^ the 1976 Act = 

However, the American Library Association Glossary of Library Terms contains 

Che following two definitions of a library: 

Library, 1. A collection of books and 'similar raaterial 
organized and administered for reading, consultation, 
and study. 2. A room, a group of rooms, or a building, 
^^-.^ in which a collection of books and similar material 

is organized and administered for reading, consultation, 
and study, 252 / 

If such nonprofit copying centers are not libraries or archives 
within the meaning of the 1976 Act, other libraries would not have the benefits 
oi Section 108(d) and its extension in the Section 1 08 ( g) ( 2 ) prov iso^ and the 
CUNTLi guidelines in securing photocopies of articles from them. In addition, 
Che introduction to the CONTU guidelines, i nc I uded ' in the Conference Report 
on the bill that became the 1976 Act, contains the following explicit state^ 
menc ; 



2 31 / See pp. 134-3 7, supra. 

252 / A.L.A. Gloesar^' of Library Terms 80 ( 1943). 

1 
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The point has been made that the present praccice on interlibraty 

loans and use of photocopies in lieu of loans may be supplemented 

or even largely replaced by a. system in which one or more 

.agencies or institutions, public or private , exist for the 

specific purpose of providing a central source for photocopies. 

Of course, these guidelines would not apply to such a situation. 253 / 

Taking these factors into consideration, the Commission believes 
that non=profit centers established for the specific purpose of providing 
copies would be required to secure authorisation from copyright owners* to 
make and distribute full scale copies of periodical articles from the original 
issues as well to make microform copies. The two major alternatives seem 
to be (1) to secure licenses to copy from copyright proprietors , or (2) to 
pay royalties on individual transactions through a mechanism similar to 
that established by the Copyright Clearance Center, Inc. 

In view of the uncertainties of whether one or more non-profit 
periodical copying centers will be establish^ed and the lack of specific 
information as to how they might operate j the Commission does not believe 
that It is in a position to recommend any change m the 1976 Copyright Act 
directed at the operation of such centers. The Cotmiission is of the opinion^ 
howevef i that such arrangements are probably not entitled to the benefits 
ot Section 108 of the 1976 Act. 

6. Periodical centers in general 

The Commission believes that arrangements that can supplement and 
in part take over copying services no^ provided through i n t e r 1 i b r a r y loan 
systems could have preat potential benefits, some GKamplGs of which are' 



2 53/ Conference Heport , supra /no tis..l ^ at 72. 
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Providing comprehensive access to periodical literature; ^ 

.Er^viding, in cooperation wich publishers, more ' 
efficient distribution of materials after initial 
distribution in traditional periodical form; * 

Insuring preservation in at least one copy of 
periodical literature; 

Making possiblej in Reoperation with publishers, 
the utilization of new technologies to develop 
alternative publishing and distribution methods for 
material for which there is a limited demand; and 

Assisting local libraries to rationalize their 
collection development and maintenance plans. 



Such arrangements may include non-^profit centers especially 
^Mted to serve this function j existing institutions, and various pr|vate 
. . rprise undertakings. Central information sources or switching 
CO direct those seeking materials to the most efficient source of 
'II no doubt be an important element. 



I sprvice 
sup^y 



Careful Btudy will be required to determine the most effective 
arrnv of rn sources, public and private, to meet these needs and the best 
nuHios nt their operation. The Commission believes that the appropriate 
Ct)ng re s s 1 una 1 Corrmittees, and the Register of Copyrights in monitoring 
dvycyrff^^itB preparatory to the mandatory first five-year report on the 
op/rat ion of Section 108 of the 1976 Act, should carefully follow the 
-'Volution of plans for such centers during the next few years. 



The Interrelated Kconomics of Publishing and Libraries 
and the Irapac t of Copying Fees 



Many aHHertions were made about the economic impact of photo= 
o p y 1 n ^ o n ] o u r n a 1 pu b 1 i sh i ng during t he debates in the Cong r e s s ' t wen t y =y t 
itnrt Lo rt'vise the copyright law, but little statistical or other factual 
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evidence to substantiate these assertions was presented, either by librarians 
or by publishers and authors. 

\'^!^u. Librarians took the position that copying did not and would not 

significantly reduce the volume of sales of printed publications, and that 

librarians strive to purchase little-used materials rather than subject 

their patrons to the in9onvenience and delay of interlibrary loan. In part, 

publisher and author .concerns were not bo much for Che present as for the 

future, at which time they believed various mean s of photocopying might 

become increasingly cheaper relative to the coat of acquiring printed 

^publications . They also believed that they should secure some revenup 

from copying as a contribution to the "first copy" costs of publications. 

such as editorial, typesetting and busirtess overhead 

\ 

The General Relationship of Journal PubliBhing to Library Budgets 

„ \ { ^ 

The most complete study^ on library and journal publishing economics 

254/ 

and their relationship to one another is the 1975 Fry/White Study ~~ spon- 
sored by the National Science Foundation covering the years 1969, 1971 and 
1973. Pertinent data were obtained through questionnaires filled out by a 
sample of United States scholarly and research journals and by a sample 



254/ Fry/White, supra note 215. A farther study by Fry and. White repeatinj 
Che- library portions of the 1976 study and covering the years 1974 1975^ 
197b has been delivered Co the National Science Foundation and will' be made 
available through the National Technicalf Inlormation Service: Impact of 
l^conomic Pressures on American Libr arie/ and Their Dec isions Co ncerning 
bchola rly and Research Journal Acquisition an d Retention (NSF r;r..nr 
Number DS I 76-2J:,y21. The second study shows a continuation of Che - 
iyb9-lV7J trends in library budgeCs and practices buC aC slower races 
In the 1974-1976 period funds were still being shifted from books 
to periodical purchases and Che total number of periodical subscr .ion- 
was still rising. 

1" 
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of academic, public and special libraries. The periodicals included in 

Che survey were approximately 2,500 'United States scholarly journals, of 
which about 1 SO^'^tnished extensive usable data. The study provides data 
separately for four categories bf journals by publisher: commercial pub- 
lishers, professional societies, university presses, and other non-profit 
publ i sher s . 

1. Library acquisition budgets ~ 1969^1973 

During the period from. 1969, to 1973 when prices rose sharply for 
both periodicals and books, expenditures for periodicals and the number of 
subscriptions increased in all three types of libraries included in the 
Fry/White Study, Although the total dollar expenditure for books also 
increa.Htnd saniewiiat , the number of books purchased decreased. These trends 
were ^noro sharply accentuated in academic libraries, the largest purchasers 
of periodicals, than in public and special libraries. For example, the median 
pi^rct'iuafte increase m Acquisition expenditures tor periodicals and books 
it urn 1 969 to 1 9 73 in large libraries of all three types were as follows: * 

ly[3f ij 1 Library ^ Expenditure Increase 1 969=73 

^.Periodicals ^ Books 



L ..1 r }2. V Ac a d-em i c 7 5 X '}% 

Lnr^e Publ u 73^' 2Hl 

Larg^^ Special 69^ 29% 



^ \ ^ ^ * Stat e a rid local g o v e r nmen t 1 1 b r a r i e s we r e no t H u r v e ye d i n 

t h V b r y / Wli 1 1 e St u d y e x c e p t t ho s e that may have been i n c 1 y d ed in t h e s a m p 1 u 
ot Hfu^cial libraries, Klenientary and secondary school libraries, both public 
and private, were not covered. 
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Large academic libraries, ^hich had allotted 67%^ of their 
acquisition budgets to books and 33% to periodicals in 1969 by 1973| were 
allotting 54% of the acquisition budgets to books and 461 to periood icals . 

The overall percentage increases in the number of periodical 
subscriptions by large libraries during the same 1969-73 period were r ^ 
academic libraries, 18%; public libraries, 22%; and special libraries, 6%. 

2, Borrowing and photocopying through interlibrary loan 

All types and sizes of libraries increased their borrowing of 

•» 

periodicals through interlibrary loan during the 1969^1973 period. The median 
number ^pf interlibrary loans and the percentage increases were as followa for 
large academic libraries, medium^sized publiq libraries and J.arge special 
libraries: 





Median 


Number of 


inter fibrar 


y Borrowings foT 


Type of Library 


1969 


1971 


1973 


Increase 
1973 over 1969 


Large Academic 


1583 


1^7 


1910 


. 21% 


Medium public 


1730 


^ 1551 


' 1950 


13% 


Large Special 


1214 


1145 


1441 


19% ^ - 



(The above sCatiBtics are for borrowing periodical articles, but since the over= 
whelming proportion of interlibrary lending of articles consists of photocopies, 
nhis IB also a reasonable measure of the increase in securing photocopies through 
interlibrary loan). 



ERIC 
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I _ 3. The effect of borrowing on periodical ^uflc*iptionB, 

• Despite the 'frequent debate concerning wHether library photo- 
copying from jousnalB subBtitutes for Bubscript-ibns , little data has bean 
available to help resolve it. .When Fry anAl^ce asked librarians whether 
whether photocopyirig hati^thi a feet an. subscrjptkons . they received the 
following responses: ^ ' ; . 



Total 

Percentage. 



Type a of effects 



. \ . affected by Droppud ^ propped ^ ^ Added Added Not 

Type ot Library Fhotocopying Duplicatee Subscript ions Fewer More Specified 

Large acadeiBic " ■■ ^ — - ^ — — £-*r 

libraries A2X . 15% 24% 26% ' ' 7% 52 

Large public 

libraries 27% 91 U% n ' it 21 



;Nott. ; The percentages m the "af^fected" categories are not additive because 
multiple responses were posaiblo). 



I, 



I. .: 7 



^ Thus I while most libraries reported their purchase of journals were ynaffeeted 
by photocopying practiceSi a subltantial minority said otherwise* Although 
many librat'ias f;eported increasing ^subscript ions , the net effect on subsc^ip'^ 

' tione seemed clearly negative iri this study. Evidence from another study, 
.however, indicates that in the State, of Jjftneiota the total number of - 



periodical subacriptions by 53 acad.emic libraries in the ri^INlTgX system 

increased by about 25% frop 1970/?1 to 1976/77 following thi establishment 

. ^ 256/ : , , 

of this state-wide interlibrary loan network in 1971. 



. /• — ^ 

256 / A 1977 British atu^, conducted by Aalib with the cooperation 
of the British Library'and thi Scientific , Techn^ical and Medical group 
of the International Publishers Association, indicated little imp^act 
on periodical subscriptiona in British libraries due %o the availability 
of a quick and inexpensive source of photocopies from the British Library 
Lending Division^ Since Britain's interlibrary photocopy service is 
superior to that in the. United States, one would expect a greater depress- 
ing effect on circulation leveis there. However, only 15% of the British 
academlci^ public, and speciat^ libraries surveyed indicated that an e^Tec-- 
tive interlibrary loan seryice enabled them *'to reduce subscriptionsr 
by a significant amount without damaging the ser*/ice" , The British 
study also concl uded, that only^bout 3% 0f the photocopies secured 
froin other "1 ibrariea (dr botroWng the periodical volime and 
copying the ar'ticLe crh receipt) constituMd "replacement hori 
which is defined a^ ^securing photocopies of currant material 
from periodicals which were once , but no longer, subscribes 
byorrowing library. " : ^ . 



; The /author of this British study concludes that "trr^total 
'number of aubscriptiona entered by all libracaes is beginning to^^rf&sAine 

in 1976^1977,'* but^^he attributes this %q causes other than photocopy 
' such as th^^ stringency in library budgets and the inilatidn of periodi5a4 
and other library materials prices. The more general cone lusion of - 
^he AslLb study was that no^ evidence wag presented that *'a direct causal 
relationship, exi'its whareby increased interlibrary lending leads to 
ah oyerall decrea:se^in periodical subscriptions by virtue of itiS - 
assoc iated pho^g^^ying , '* ^ ' 

^ / ■ jPidward , Factors Affecting the Renewal of Periodical 

la ^^vfescrip^ionl : 1^ of Decision-Making in Libraries with Special ^ 

'"" 'gferen ^e to ^Economics and^ Inter-Libfrary Lending , Londont Aslib R & D 
e part men ^> November 1977. , ~ ~ ~^ ' . ^ 
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4.^ s|holarly journal flubBcriptionB and library budgete 



The Fry/White Study aleo d«alt' with the economicB of United State, 
scholarly journal .publishing and the significance of the library market lor 
such journals. Libraries constitute the largest market for scholarly jour= 
nals. Theee journals are also the type o f periodical most copied in or by 
libraries in. relation to .the size of circulations.. The universe of 2459 
United States scholarly journals surveyed by Fry and White was broken 
do^ as followa: ' ' ^ ^ 

. - By Type of Publisher . / 

c„hi^.. ^ University Other 

iHbJ^ A?tea^ Co^erciar^ Society presses Ngj^for^Prof i t Tgtal 



fura Science 147 



7 



209 40 77 



Applied Science ^ , { ' ■ \ 



473^ 



& Technology 276^ 356 



9 ' 76 717 



Humani t ie e 40 

bqc 1 el 1 Sc i e nc e s '182 



84 28 ' r47 . 299 

^24 50 314 970 



^""^^^ - 1073 1^2 7 614 2459 

Percnntage of . . " , 

J"-"' ' 26.21 _ 43.61/'^ "^2% ■, _ 25.01 \ .100.01. 



;"he journals responding to the questionnaire reported that the 
number of copies circulated increased in the period 1969=1973, kt Renerally 
(his was the result of increases in the number of foreign. Subscribers and ' 
institutional subsdribers, and decreases in the number o f; individual 



subscribers, Thm following table presents data by type of publiiher.? 

• 257 / 
Pereentage Changes in Circulation 1969-1973 
' f • \ By Typi^ of Publisher ' 

. Univarsity Ocher 

Type of Subscription CoTOereial Society Presses Not=for»Profit 



Total 4.2% 2.3% 9.21 27.2^ 

Total U.S. -0.9% -0.3% -3.6% NA 

Institution 0.9% * 12,5% 6.3% 11.6% 

Individual -2.7% r4.0Z -12. S% ^ 54.3% 

Foreign 11.5% 20.6% _ 74.7% 4.0% 

These figure€ are consistent with the general trend in the Fry/White 
survey data which showed an increase in periodical subscriptions by Ubraries 
from 1969-1973. These journal aubgcription data do not correspond exactly 
*with the library data becauae , among other reasons , U.S. libraries subscVibe . 

to foreign journals and serial materials other than scholarly journals.^ 

■> . "... 

The data also show that United States institutions principally 
libraries — accountyfor about one third of the circulation of scholarly jour- 
nals published by commercial presses, university presses, and other not-for- 
profit periodicals, and over 20% of the circulation of journals of ^ofessional 
societies Which provide subacri^ions" to their own members as part of general 



252/ ^^>^ andC^hite are skeptical^ about the figures in the above table for 
other not-for-profit publishers ind indicate that these reported resulta 
do not agree with other data su/plied for journals published by this 
category of publisher. ' ^-^"^^ 
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.oeBbership fees. The complete da^ the proportion of subscription, by 
type of subscriber follow: 

Pereenc Cireulation Distributio n 1973 
Type of Publisher . 



Type of Subscriber 

Total U.S, subscriptions 

Institutional 
Individual 
Foreign eubs.criptions 



. . University^^ Other Not- 

Comnercial Society Press for-Prolit 



56% 



86% 



74% 



§41 



32 
24 



22 
64 



40 
34 



36 
48 



44% 



14% 



26% 



16% 



The publiiher dat^ shown in the following table indicate that in 
general the number of journals that had differential (usually higher) sub- 
scription ratee^r institutions and libraries increased markedly from 1969 
to = * 



Percent of Journals Having 
Institutional and Library Subscription Rates 



Type 0 f 
Subscript ion 



Institutional 
Library 



Comercial 



University Other 
Society Presses Not-for=Pro£ i t 



^969 1973 1969 1973 1969 1973 1969 1973 



37% 50% 561 67% 39% ' 58% 
2%' 2% 20% 16% 6% 10%^- 



13% 30% 
10% 11% 



In general the institutional (usually library) subscription rates, 
when they exist, increased substantial ly Lre than the individual subscription 
rates in the period 1969-1973. The figu^s are: 
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Percentage Increases Individual and Institutional Subseriptiqn Rates 

Median jubacription Rates 



,Type of 
Publisher 


Rate 


1969 


1971 


1973 


Percentage 
£hange 
/l 969-73 


_CpTOaercial 


Individual 


$l6,6^-\ 


$19,50 


$22.39 


rl. 

35% 




Institutional 


[ ?31,75 


$41.56 


$54,16 


n% 


Society^' 


Individual * 


514/54 


$17.83 


$20,64 


42% 




Institutional 


$18,21 


$20,87 


$25.56 


40% 


Universit y 
Presses 


Individual 


$ 7.41 


$ 7„96 


$ 9.27 


25% 




Institutional 


$ 9.70 


$10.35 


. $12.85 . 


32% 


Other not-^ 
foT'-Prof it 


Individual 


■ ' ) 

$ 6.05 


$ 7,00 


^$8.64 


43% 




Institutional 


$ 9.71 


$11.00 


$14,14 


46X 



Taking all of the above data into consideration , it is clear that 
libraries and other institutions provided an it^creased share of the 
revenues of scholarly journal publishets^^ iq jl973 ae compared with 1969. 
Insyifitutions were buying a larger numb^l^ pf subscriptions, as well as an 
increased proportion of all subpcrjiptions . In many cases, they were also 
P^xiJ^^inXt i tut ions 1 subscription prices which increased more than the 
subscription price for individuals. Unfortunately , direct data on the 
proportion of total revenues derived by ""scholarl y journal publishers from 
inscitution and library subscriptions are not provided in the Fry/White 
Study. However, for many in^vidual jqurnals (except for society journals 
witl^ high' prtoportiohs di individual ^Subscriptions) as well as for 

- ■ ' \ ^ . 

classps of journals, one^Ralf or more of .total subscription revenues, must 
have come from United States libraries of other institutions., If foreign 
•sales are added (and these^are predominantly to institutions) this propor^' 
Cion IS still higher* , . 



'•I 



The Fry/White Study also collected data on* tha profitability of 
United States scholarly journal publishing. Statistically, this is the; 
weakest part of the gtudy because only ninety-two journals provided finan- 
ciaTdata. The data may be summariEed as follows: v 

, Operating Income as a 

, Percentage of Total Revenue 



Type of Publisher 
Gonmerc ial 



Soc iety , 3^ 

University Presses , -4% 
Other Npt-for=Prof it =1% 



1969 ' . 1973 

m , 14% 

3% 



-7% 
-7% 



All Journals 1% ' ^ . 4% 



Operating income is defined as "all revenue minus costs of sale| 
and operati% expenses. It does not take into account such items as interest 
paid or received, capitalized expenditures , or taxes . " Thus , for coimDercial 
publishers in 1973, the net profit after corporate income and oth^r taxes 
would^e about &% of total revenue. The society , university press , and other 
. not-^i;-^profit publishers would, not,, of course, be subject' to Federal and ' 
state corporate income taxes. Although libraries in the 1969-1973 period 
were subscribing to more scholarly journals and pa^g higher prices for 
subscriptUons , especially when they had to pay institutional subscription 
rates, the rf^ effect was not a windfall for the publishers of scholarly 
journals. Fry^and White concluded that the price-budget imbalance did not 
result from excessive returns ^tS publishers. Commercial publishers had pro- 
fits no better than average, and societies had barely enough capital to 
launch new journals . They described the. conditid^i of university press 
journal publishing as ■'disastrous , ' ^ 
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5. .,,i,,„„.^ for c.„i„, 

Of .Ki. report o„ „„.„ ^^^^ 

is pos.ibl, to .„iv. at ..ti„te. of .ddition.l .„„„., oo.t. to 
U.t„ie. „.„,ti„g t„„ coppn, naw oop,.i,.t ..t. 

■**"""• " - th.u cop,i„„„„i„. 

" . «.„,t Of t.e l„e Act. xt U UKo,„/?.™„„, ,,,, 

.Uet t.eit p„.tice.. -n.!,.^ the t.„, c.tesorU. of oop,i„, 

-.th. Kin, Stud,, a„t.tH.t„, /o.„, loc. i,tr..,.t., 

.re.., .o™ tKe cop,i„, t„, of Ubt„,. ™o„„,. .„ 

witK tHe „.iUMe .at. o„ tot.Z ,ot,n.„„ 

tenala to arrive at some eatimate of t-h^ ^ 

nimate of the comparative magnitudaa of these n^w 

coats as compared with the exi'srin^ ^ ■ 

exiscing Mcquisitxon coata for l ibrary/ateriala 

In Che absence of conprehensive statistical data at this ti„e / 
^ ■ . « au cms cime, ah average 

copying fee to publishers per article of SI 11 u 

r ■rcicie of 11.25 will be aaaumed. This is 

.lligher- than . -6 he - S ■ 60 - nn i ri- h^r re^ - u - i- • ■ ■ - - - ■- ■ - - - ■ 

pax^ by l.T and the $.50 paid by NTIS under direct con= 

tracts with Dublish^t-E ^ 

P bUshers. I, ,ay. however, be leas than 'the weighted average ' 

price which will be naiH hk« r ^ . 

11>. paid to th. Copyright Cl.,r.„ce Center. The 1977 Fry/ 

White/.oh„,o„ St„.y tor the Co„i..i„„ „„ jo„r„.. p„,U.Ki„, io.io.te. tHat 

.o.e =3rof t.e joornau r=.p,„.i„, . 

fees to be paid by agents or r ' \ . ^ 

^258/ ' ""^'"8 -""1" "t 91.00 . 

or^less as an appropriate fe€.~^ 



Ml/ Fry/White/John.nn ^^^e 201, at 



112. 
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Copying for IntarUbrary Loan 
Table n in Part IV-E and th« di.cusslon following the table pre- 
aented B.tiaates of the volianfl of copying of perj-odicals for interllbrary 
loan for itemi riot more than five yeara old that would not be exemi^t either 
under the CONTU guidelinee , the exceptions in Section 108 for replacement 
of col,ies. -or under Section 107 for cUiarooa u.e . At an average of $1.25 
the additional annual costs to libraries would be: 

Type of Library Additional Coafs » 

■ (thousands J 

Acadeindc $147 



Public 



$ 94 



Special V 1231 



Federal 



$ 63 



TOTAL 5 j|,535 

These estimaces may in some jespects overstate the addition 

.^^^^. ..««."ts because th 

i reaching their limit of five copies for a. title might subscribe to the 

journal. or tell patrons that their requests could not be met, or (that 
they charge an additional fee for copying; (2) many journals may adopt 
more liberal copying policies than is required by lawi and (3) authoriied 
royalty-paid copies might coat the borrowing library the same as or less 
than conventional interlibrary loans. 



259/ The Palmour Study, supra note 200, shows that as the number of photo- 
copiea of articles from a single title secured from other libraries 
increases above five, in many cases it will be less costly for a library 
to subscribe rather than to continue to secure photoeopyina throuah 
interllbrary loan. , e - p 

. . ' ii. ■ •• • 
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1 ' =- . . . 

Data compiled from a epaciali survey of interlibr.ry Idan charges 
by members of the Association of Research Llbrariea (A^. i„ 1976 showed thaf 
the libraries in this group that char^^d for A^tocopiea had' a weighted average 
price of P.50 for a ten -page article eKcluding tho.e eaa^s in which ' 
special loWer rates were charged to libraries in the sme state (or 
consortium), or in which interlibrary loans were .ubsidi«d by thri state: 
If this 53.50 figure is taken as, a base, end there i, «ddtd to it an 
inte^al borrowing cost of 96.00. the total average cost to the borrowing 
library 59.50: Six dollars is Elected as an internal borrowing 

cost; this is somewhat less tha\the average of the internal borrowing 
costs in 1977; in the three libraries for which such costs wire calculated 
in the Palmour Study contracted for by the Comission.^^ 

These combined costs compare with an out-df^oc*et direct 
to a borrowing library of ;ecuring j ten-^page article from the Inetitute 
of Scientific Information of $3^0 higher with special services)- the 
94.00 ^56.00 cost of securing' a single ^c^ from University Microfilms; 
and the price, of a copy through NTIS, whi^iu vary some^at. but may 



costs to the lending library, over and above the fees charged. 
6. Copying for local use ^ ^ ■ 

Table III in Part IVE preeented .stimatee of the n^bar of copiaa 
for local uee by type of library requiring authorisation. Applying the 



260/ U, 



1 ) * * 



the same assumed $1*25 average copying fae , the additional. annual coits^ 
for various types of libraries would be: " 

Type of Library Copying Fees 
* (thousands) 

Academic . » | 125 

Public \ 3,375 

Special 1,125 

Federal . 1,750 

Total ' |6iV5 



As in the case of copying for intOTlibrar^ loan, these figures 
may in sotB!eM|espects be an overitatemeirt of additional costs for some (but 
'hot all) of the ^easons mentioned for intGrlibrary loan copying: (1) pat= 
rons "might be informed that copies could not be made, or that they would 
have to pay an additional copying fee; (2)\?man,y journals may adopt more " 
liberal copying policies than is required by law; arid (3) many olcier 
issues of journals will be out of copyright because they were not renewed 
for a second term. On the other hand; the estimate for acad^^c libraries 
may be low because the King data on classroom use included all copying- 
for classroom use » 'not copying for claesroom use permissible under the 
educational copying guidelines. 

7. Copying for Intrasysteni use 

Table IV in Part IV^F presents eatimates by types of library of the 
number of copies made for intrasystem use that would require authorization. 
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Applying tha ■ane av 



«aie 51.25 copying -lae, the foUowng would be th' 
additional annual cdat. lor various typea of libr.ri 



a 



Type of Lib rary # ^opying Feei 

~" / — — (Thpusands) 

Academic 
Public 
Special . 
Federal 




TOTAL 



12,837 



These figures „ay be an overstat^t of additional costs for 
.a.e reason, given in the dissuasion oi copying for loc.l use . 

£sUo,ates Of Tot.l Additional Co.r. ^^^^TNu,,Hr- 

-Uo„.„, „„. ^^^^^^ ^^^^^^^^^^ 

on .He.o.., ^^^^^ ^^^^^^^^^ . U.„.;,.,„,.„ 

are also included . 
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Possible Annual Additional Costa to Librarias in Copying Fees for Periodicals 
Ws Compared with Expgnditures Tor ^jbrary l^t trial a ^^^(^ 



Type of Library Additional Costg 

miands ) . 



Academic 

Public 

SpeciaL 

Federal 

Total 



9 272 
4,469 
■ 3,193 
1,813 
9 9,747 



Total 
Library Materiala 
Ejcpenditures 261/ 
Cmilliona) 

(1976) $337 

(1974) ^165 

NA 

(1972) 44 



Percentaga 
Colimin 1 
of Column 2 



2.7% 



4,1% 



There are no reiiable data on expenditures for materialg by special 
libraries^ The National Center for Education Statiatics has contracted 
with th^ Special Libraries Association for a preliminary study of special 
libraries in commerc,e and industry , including^^,th^ expenditures for materials ^ 
The results of this study may be be available before the ^d of 1978* 

The preceding table has some unexpected aspects. The net estimated 
increased costs for academic libraries conititute an insignificant percentage 
of the current expenditures of these libraries for mater ials . The estimated 
copying fees of almost 3%- of public library material expenditures constitute 
a very much higher percentage of materials expenditures than for academic 
libraries, but the dollar amounts are not large* 

The special library estimates may reflect the amount of multiple 
copying done in many of these libraries for their research , professional 
and executive personnel. The federal agency -library estimates are not 



261/ Source I National Center for -Education Statistics published reports. 



particularly aurprising, given the nature of moat of chair operations, 
which are more similar, to special librariaj than to either of the other" 
t^o types of libraries* , 

If these estim^ces of copying fees arp approximately earcect , tfie 
impact on academic libraries as a class would be minimal and should not pre^ 
sent any significant budget problems . ^Copying fees j/which . would go mostly 
to journal publishers, would not be great enough to do mor^; than accentuate - 
very sfightly the trRnd in academic libraries of spending .more of 
their acquisitioh funds o^yjerials and less on books. For public libraries 
the impact of photdcopying would be proportionately, much greater, witli 
copying fees amounting to almost 3% of total acquisition budgets in 1974. 
Since the bulk of the copying fees would be paid to periodical publishers j 
in Che case of public libraries this might modestly accentuate existing 
trends of 'shiffcing funds from book to periodiqaX purchases * 

For special libraries at lease ,two different sit^uationa exist: 
one for libraries in business afid in4ustr?dl establishri\entsyor related ' 
organizations ^siich as trade assoc iat ions j 'and the 'oth^ for special , 1 ibraries 
in nonprofit organizations. In the first category ^information is used 
for the purpose of i-ncreasing the revenue's or reducing _t^.e^osts of the 
business. Copying, fees would also be a tax-deductible cost of doing s 
businesi, compared to all other costs, of doing businesa , cdpying fees 

would be small. Special libraries in nonprofit organisations are extremely 
varied^ and it is difficuU to state generally what the impact of copying 
fees would be on their operations, especially since no statistical data 
e^ist either on their costs, of operations ^as ^ajclass'^or' their expenditures 
tor periodicals, bobks knd other materrais. ^ ^ * ' • . 



1 ■ 
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The federal library situation ia,»aomewhat similar to that of .= 
„ libraries in business and industrial establishments, Informatldn ij use4 • 
in carrying out the wOrk of federal agencies* Copying fees would represtnt 
another operating cost, and should not. in general be of such a magnitude 
compared to other operating eost& as to present uraanageable budget problems* 

V. - - . ' / 

8, Potential copying fees compared with puhliihers rfvenues periodicals 

Data on the total revenues from periodical^ publishing are collected ^ 
approKimately every five years by the Bureau of the Census in the Cansus of 
Manufactures ^ and estimated each year based pn a sample survey in the Anni^al 
Survey of Manufactures. Unfortunatelyj the Bureau of the Census divides 

periodicals into oi^ly^four classes^ farm periodicals j specialised profes- 

^_ \ ^ . ^ ^ / . ' 

sional and busineas 'periodicaLs , general periodicals and '*othef*' periodicals 

Crexcluding shopping news, ditectories tfnd catalogs). SpecialiEed professional 

.A^^usiness periodicals j with estimated total 1976 revenues of $407 million 

. '' ' ^ % ■ ■ ^ ' 262 / . ' 

' f'rbm ^subscriptions and^ $946 'million from advertisements are those most V 

■ Hkely to be pllotoco'pied,, *It is clear that this broad category of periodf , 

icals is very difterent 'from che'^459 acholarly peribdicali iurveyed in 

1975 Fry/ White study, the 1973 tptal annual revenues which were estimated 

at 5170 million^ of which leas than 10% wgs from advertising. If we compare 

total annual copying fees for periodicals , estimated to^e about $10 million/,^ 

with the total 1973 revenues of the scholarly journals sur;v-eyed by Fry and 

White I revenues from copying fees appear to be a minor but still significant 

source of rev^enue for some of these journals. /While not comparable with 

r^yenues from subscription charges, dncome from authorized photocopying^. 



262/ A U.S. Bureau of^the ^Census . Annual Survey of Manufactures 1976 ^ 
Value of Product Shipments . 1 2 ( 1977) . ^ 



4/ 
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c|»uld be, in softe. cases, inore significant than such current Bourcas of 

• • , , . • ' 263/ 

revenue as advertising, page ehar^ee or a variety of sub-sidies 

9., Ihe economicfi ot,bod'k publishing, the library markeiClor 
' books, and photocopying ^flj^ ' 

* , Librariee account fop a very much emallar praportion, of the .total 
sales of United States book, than they do of sales »f scientific, " tedhnical 
and scholarly journals, and the kinds of 'books which are photocopied in 
libraries fall into a few limited clgsses. • The most copied .filasse^ and 



the industry estimates of total dollar receipts iiAS?? of United States '^ 
Rublishers (including exports) for thesf classes were as foUowsj^ . 

Technical an^.'5crentif ic, Books ^ $266.8 million ' 

Buiineae and- Other ProfessioTial Booic% 195 2 million ' 

Medical ^Books ^:^-^'^:..37.0 milUc^ 

. - University Press Books 53.5 million^^ 

The library and institutional market is particularly important 

to university press books, constituting well over half of university press 

265// ■ ^.f 

sales within the United States , V The King Study clearly indicates 



263/ Some comment needs to be made, here as. to the impact o^ copying 'fees on 
indiyidua journals. The jpurnals most copied by the British Lending Library 
Division (BLLD) ,n Boston Spa-have, in genera,! but not uniformly. beLlou"^ 
nals with larger circulations. The King Study tabulations of the MINITEX 
data do not seem to reflect the same correlation between the volme of 
co_pying and ^circulation si^e. It is probably fair to say that the amount 
of copying from journals will vary greatly from one ■journal to another 
and that the importance of copying ■fees relative, to other revenues wil-i 
also vary greatly. In economic terms, this would be a "good" result- " 
the revenue of journals would be related not only to their subscriptions . ' 
but also to the extent that they are copied, reflecting in each case 
the market .value placed on journals by subscribers and other users. ^ ' 

2e4/ l^ssociation of American Publishers .' 1977^ Industry Statistics 
Washington, D.C. ( 1977 ). ' — — ■ ■ " 

.265/ Id, . ' ' ' , 



chat in 1976* the^volume of phoyocopyirig from iopyrighced books in libifaries 



/ o£ 



/ 



was considerably less Chan thf volunue o£ eopying from copyrighted serial's, 

'v* ■ • -. ■ - - i - I ^ ^ ' ^ ' * . ■ ^ ' ' 

The respectivei proportions w4re.i 70% .of the itemS' copied in librarJfes 

■ - ' ff • / . ^ " . ■ / . . , # ' 

were f rom serials ; 2^% ,froiiy books and 6% from other copyrighted ^mafgYials . 

These 'data are consiitent '^th data from Mother studies , arfd also are consia 

tent with the general prafctice o'f libraries, whi^jh is to ^1 end the^physical 

book to their patrons fo^r local\use and also for interlibrary loans and ' 

intrasystem loans rathefr ^han to make phcTtocopiea , The bulk of the copying 

from books in ' 1 ibrar iWs has probably occurred in two ways: - . * 

(1) The^ libxary patrqn may make a copy of sdnia part of a 

book o^^a coi^-operated machine ; • . 

J 

X2) Library employees or others in educational institutions 
may make coipies in order^.t^o place chapters or other portions' ^ 
of books on reserve for the use of students; or the instructor 
may have "to pies- of portions of books made ""^o j ela^ room use. 
Because of the Ambiguity of the 1909 law there also nld>bean a certaiiP'* ' 
amount of copyjjng to create anthologies or eubscitute textbooks by putting- 
together phot^Opies of chapters^'^ibookti .a^d periodical articles for * 



use in speQif&c courses 



/ 



Thffi Cong res a dealt with copying for educational use by including 

266 / ^ 

in the Hous^ Report the "educational coipying guidelinea , " These guide^' 

1 ines place/ definite 1 imitat ions on fetj^e amount and character of copying for 
teachers and for classroom use that can be regarded 'as fair use under 
Section IQf?* It is unlikely that the educational copying^permissibre 
within these guidelines will have much adverse affect on the economic 
viabilitW of book publishing. 



26b / ' House Report , supra note 1» st 68, 



— The amoAint of copying frojn books, that, ia peraissibla under' the " 

1975 Act either as fa% uge under 'section 107 and ,fhe adueat'iortil copying 
guide lines, or the exemptions in Sectioh 108 , for library copying^ would f ' 
• eeem to have no appreciable effect on the economics of book publishing \ 
. at ;thia time or in the next few years. There Will un^btedly be s«e ' 
spying of books in vioUtioi, of 1976 Act that will Bubstitute for 

the purchase of books. The ampunt of such copying'fs probabl y pjall . how- 
ever. Snd is inhibited by c^et factors, in particular the current frequently 
higher per-^age ci-9t>f mati«g copies as compared with the cosC of buying 
tl,e bool^^rthermore. there ar« -whole categories of book, for which photo- 
copies are not acceptable substitutes for the original .product t^uch 
as pperback boofts, book club books, and art books. . ' 

The book publishi^ industry, although not highly profitable as 
coo,pargd with. some pt^er indust^s, has beko in a fairly .table condition 
in the past few years j ^ There h^s been a growing dollar vol^e of sales^ 
much of wnich^i^ reflection of inflation and higher pricee with little 
, , or no i„crea£e^_ the n^ber p.f copies of book. sold. There is no question, 
howeve^ that^a problem exists with reapect to the production' and sale 
of scholarly bopka, most of which «re 'now published in the United States 
by university presses. ^Ihis probleo, i e^primar ily ' due to inflation, ki„ita = 
tions on the amount of Lpport that universities are prepared to ^ve - 
their presses, and library budgets which have not kept pace with ri.ing 
prices of peripdicals and books. - A8| 'discassed earlier, the data A« the 
1976 Fry/White report show the- decline of the .physical volume of book 
purchasear by libraries because of the shift of acquisition fundi fro. 
• books to* periodical. For the nent few years, 'at .^Mst, itv0oes not 
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: - 186 - - , . ; 

/= " • ■■■ . ^ ^ . ^ 

appear, that t^e photecopying of books u^der the conditions Imposed by tha 

1^97.6 Act will hava any significant impact on any branch of bo^ publishinE/ 

. • ' . \^ - ^ , , ' "^^ ^ \ - iV 

) lb . * Eeonomic ' analyses of the^ impac t o f ^ photocopyirig ^'chargas 

- \ ■ ' ^ . . ' ff ^ 

' "nie Cmnmission ^^ught the assistance of aeveral ecSltDmists/ 

in assessing the likely cansequencee o£ imposing and colleetipg far 

^ photocDpylng topyrighted works, primarily periodical articles, professors 



Banmol , each affiliated wit 



^Fpitz Machlup and Williain Babmol j each affiliated with Princap^n and New 
York Universities I presented testimony and ,Dr* Allen Ferguson, President of 
trhe Public Interest Economics Center in Washington, D.G- j/prepared a study 
for the CoTOiiBs^on entitled, Ah^Analysis of Computer an^ Phbtocopying 



\Copyri^ht Igsueg from the Point of View of the General/ Publxe and the Ultimate 
"t ' 267/ ' - . / ^ ' ^ ] 

Consumer. / ' ' 

\ 'Professor Machlup suggested that the imposition of copying feeV 

\ ' - > - - ' . ' ' ' 

would be economically sound only if Che^urderfof paying the fees fell on . 

the actual users and the coirection of fees- provided additii^nal revenues 

that would hold down subscription prices^ or aasist journals to survive. 

* He expressed skepticism whether any of these e f fee ffs j given the .volmie 

of phofcoGopying for which payments would be made at this time ^and adminps— 

' \ * / 268 / 

trative costs ^ would= be realised by collections of fees for photocopyiiag , 

Professor Baumol viewed copying fee-s as economically beneficial 

if they served to spread the costs of publication ^ including a reasonable 

^return on capital i over a broader bas? of actual users of copyrighted works* 

He questioned, h©W€iver ^ whether publishers' revenues for photocopying would 




267/ Transcript. CQNTU Meeting -No. 15 164 (1977). 



26_8/ Id. at 9* 

/ 



significantly exceed Che^coat of eoirgctin^v the fees ^ Unless fees provided 

- - . -^/^ . " ■ ^ ■ ' 

additiojial net ' revenues , , their imposition woruld' not have a desirable 

269 / ^ ' ■ • 

economic effect . . - - - ^ ' t 

i >■ ■ . .""^ . '■■ ^. . . 

In his stiid/,^ Fergugon concliided Chat the imposition of copy^ 

' N ^ 270 / 

ing fees would not serve the interests of the general public. Such fees 

'might inhitb it user access to valuable information, he" suggested , and would 

not nepessarily hold down subscription rate s s igni f idajit ly . He suggested 

that the Commission recommend broad eKemptions from copyright liability for 

photocopying done by individuals and tax-exempt not— for=profit corporations. 

Copying done for resale by the copier , however , should •npt be exempted. He 

^o^suggested that publishers could practice price discriinination among 

different classes of ^aubacribers to reflect factors ^ sucli as photocopying , 

as a means of increasing revenues . Periodical publishers^ can and ofte-n 

do charge libraries hig^« subscription prices than they charge individuals^ 

but higher- institutional subscription charges have not carried with them 

271/ ; . " 

authorization to copy. j * . . 

- The possibility, suggeated by Dr. Ferguson , that photocopying 

privileges could be attached to higher prices charged to institutional. 



subscribers, is one of three^ways in which publishers coUld use the subscrip- 
tion price mechanism to authorize . repr^li^uct ion and to increase revenues, 



269 / y Id . at 52. : [ 

270 / Id . at 167. * » i 

2 71 / The 1976 Fry/White Study showed that in 1973, 1754 out of the^459 journa 
in their universe of scholarly Journals were practicing price discrimination 
between institutional and individual subscribers. By categoriejs the percentage 
of journaLs practicing such price discrimination were ^ ^ ' - 

Connnerc ial ly published journals 52.2% 

' Society publi^ed journals 82,9% 

Uhiveraity ,preas journals V ^ 9 • 7% * 

Journals published Wy other non— * ' . /^^ - 

* ' profit organ i^at^ns ■ 38.4% 
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other methode include an^optipnal surcharge on the Bubscriptlon price br 
■ blanket internal copying, ^^nd;, the Rrovision of, lower multiple sub- , • ' ' 

scrlption rates. ^Ithovgh neither of the^rst tWo methods i. in general 
use^ two raajqr newBletcer publiahers, the ^ureau o£ National Affairs and 
Knowledge Industrie^ Publicatione , offer lower multiple aub.cription rates. 
Furthermore-, the optional Bubscription surcharge. is the chief method 
used by t,he photocopying royalty collection agency in the Federal Republic^, 
of Germany. These conai.deration8 prompt a conaidiration of the relative 
merits- of photoqopyihg fees based on actual transactions and surch^ges 
.on subscription prices permitting phoeocop.ying. 

A transact iori-rbased system', such is that o£ the Copj?right Clearance 
Center. Inc. offers the greateat eKflctitude in payments from users to pub- * 
lishers and authors. In such a system the payment^f al 1 8 directly on users ' 
and is proportional to,-^the_ amount of reproduction. At the same time 
imposes greater adn^iatrati^lfburdens and higher collection costs. Authori- 
zation through subscraption pricing has thg oppoaita characCeriatics : - " 
Che payments are lesg proportional to the amount of copying but the 
administrative burdfene .and costs of the sygt^m^ara very low, Hencf , one 
can easily understand why, out of eight poesibilitieg , authorization 
to make copies via' subscription pric ing , was he single moat popular alter- 
native among the libraries surveyed in the King Study , .From the publiehers'- 
point of vi>^.sub^iption revenues offer the advanta^^e^of providing ^ ' ^ 
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revenues before pubUc^ition, wh«re«8 copyini fees provide del ayad nayments 
■ " . . ■ 272/ . 

with a diacounted present: value . ^ . " * ' , ' ■ • 

|» ^ It la important to realize that these two systems are comple- 

mentary'rathar than Bxclus^e. A library with significant photocopying ■ 
activity might wish to acquire, authorization for copying for iQcal and 
intrasystem ufles through liigher 8iib»cjiption prices in some caees -and 
. to use clearance systeias such as the CQpyright giearanca Center. Inc. 
inothprs.. In swne intftances. the Bubscriptipn price alfi^fnative may ■ 



work to the mutual advantage of both the pubUiher and the subscriber. . 
'These co'nsiderations of complementary and mucual. advantage 'caU for further 
consideration and exploration of flexible subscription pricing with phoco-' 
copying privileges as an alternative to transact ion-baied systems of 
licensing photocopying of material which the copiers have in their posses- 

• ' . ^ • - ' ' ■ G ■ 

... ^ . % 
H. Legialatlon and SyaCems Relating to _ 
Photocopying in Other Countriea 



sion 



y The executive bodiei respoiTsible for the adminiatratktJi of the 

two internatiohal copyrigh-t conventions. The Berne Union and the Universal'^ 

Co4.yright Convention, have studied copyright problems raised by photo- 

- V 

.copying for several years. Thiy decided at a joint meeting l:n December 1975 



272/ Under the 1976 Co|pright Act both the transaction-baBed and subscription 
surcharge systems will/equire authors to trans fer>hot^copying rights to the 
pubUsher. Section a«^c) of the Act provides th^^unl^ss other wife spL if ied 
a'co?;^cn * the' rights to their individual contributions to 

a collective work and the publisher merely has a copyright in that 
collective work. In a transaction based system, such as the CCC, authors 
may contract with the publisher to pay them a portion of the revenues ^ 
derived from the photocopying rights to their individual contribution to ' 
collective woriM, which can be identified. In a subscription surcharge 
system, however, it would be impossib>fe to determine what part of the 
photocopying revenues were due to individual authors because there would 
no record of the amount qf photocopying of specific contributions. 



thaC the subject was not .yet ripe for international treatment , but should be 
left for the Jlime being to national consideration. When the two comittees 



met< again in Koven^er and December'of 1977j this earlier deeialon yas 
alloWed^ to stand and farther , consideration has "been given to adding 
to the international conventions specific provisions relating to photo- 
copying." ■ , ■ ' 

Meanv^ilej active study of problems presented by photocopying has 
been undertaken in a number of countries * The discussioh which follows will 
conQ%ntrate on four of these countries: Great Brita^ns Canada and Australia 
all o£ whicli have published official reports and the Netherlands, where 
the copyright law of 1972 and subsequent administrative decrees have 
established * a compulsory license and various achedulea of fees for photo^ 
copying. Some consideration is also given to developments ip France knd 
the Fede^ral Republic of Getaany . Sweden operates a ayatem under which Dhe 
government makes payments tb ' Swedish publiBhera for dopestife materials copied 
for clasaroom use in the elementary and secondary schoola* 

In Great Britain a special coMittee on general copyright revision 
reported its findings and recom^ndations in March 1977 in^publication ^ 

r _ . . ^ . ^ 

entitled Copyright and Designa Law: Report of the CoB^ittee to c onsider 

- 273/ ^ , 

tj^^^^g^on Copyright and Designs , commonly referred to as the "Whitford 

- , . ' = ■ - ^ - 

Committee Report" after its Chairman, Justice Whitford. With respect to 
photocopying the Whit fQrd Committee recotmended that the British copyright 
law qt 1958 ^ — which, among other things, generally permits the making . 
of singleycopies of articles from periodicals without authorization 
be amended. The recominended amendments would permit no photocopying ^ , 



273/ See note 53, supra, 



. : ' ' • - 191 - 

^ without authorization of the copyright proprietors b^t ^thig^ change would not 
take effect until authora and other copyright proprietors, with the approval 
of the governmenti (under a io-'called umbrella statute) j had set up dne or 
more &ollecting societies to collect copylright fees under blartket licenses* 
The fees to be charged by the collecting societies would be subject to re-^ 
view by a copyright tribunal* 

The Canadian Department of Consumer and Corporatfa^Af fairs published 
a working paper in April 1977 entitled Copyright in Canada " Proposals for 
a Revision of the LaW | by A. A. Keyee and C. Brunet * The Department has 
requested interested Canadian organizations to submit written domnent^ on 
this' report and oral testimony''*is expected to be heard in 1979. The recom^ 
mendations of the Keyes=Brunet report are somewhat similar to those of the 
Whitford Conmittee. Keyes and Brunet believes however, that the present 
Canadian law adequately covers photocopying s and recommend no changes in 

the statute*" They propose that authors and other- copyright proprietors 

■ " "^j ' _ ■ , 

form a collective or collectives , similar to those existing ,Vti Canada for 
the collection of music performance fees, to license photocopying under 
the supervision of a government tribunal. . \ 

In Australia a special eommittee^eaded by Justice Franki published 
in October 1976 a report limited to .the photocopying question entitledj 
Report of the Copyright Law Committee^ on Reprographic Reproduction , frequently 
referred to as the Franki Report* That Coimittee was set up largely as a 
result of an Australian Supreme Court decision which held that universities 
^ere liable fo^ unauthorized photocopyinf o f copyrighted materials * . incl\iding 
copying done On unsupervised coin-operated machii^s on their premises where 
no copyright warning was postati. The Franki Comittee^f recotmiendat ions ^r^^ 
differ greatly from those of the Whitford Committee and of ' Keyes and Brunac . 



'The Frank! Report' recomnended that the Australian Copyright law be amended 
to parmit eKtanaive single copy photocopying of *'reaionable pqrtioni" of 
copyrighted works by or on behalf of students in educational institutions 
and patroni/o'f public' librariefs , and up to six copies for cl&ssroom use 
in nonprofit educational inititutions • For copying beyond these limitations^ 
a compulsory licensing scheme for ndnprofit 'educatippal institutions was 
proposed . ^ ^ 

In the Netherlands, the Copyright Law of 1972 established liability 
for certain phptocopyin^g and provided for a compulsory liceniing scheme 
covering both Dutch and foreigi\ works ^ The implementation of the general 
provisions was epelled out in a Royal Ordinance of 1974. . In general, 
articles and short excerpts may be co^ifed freely for private use ^ CoMercial ' 
enterpfiaae and' public institutions may also make copies by paying fees to 
copyright o wrier s . In the case of commercial ent^erprises the payment is re^ 
quired to be "equitable The copying fee for public authorities, universities 
and public libraries' is set at ten Dutch cents per page and for schools, two' 
^^-^half Dutch cents per page.' Libraries, however , may make single Copies 

.£.,.- . . . 

ot articles for patrons and for interlibrar3?/loan without liabilit^^ ^ 

A Dutch collecting iociety representing authors *and publishers 
has t>een ^established but seems not to have progressed very far as yet in col^* 
lecting copying fees. The one exception has .been that the Dutch governmfn.t 
paid lOOjOOO guildera for i'ts copying in the years 1975 and 197&j and is 
negotiating for the payment of fees for the years 1977^1979. The collecting 
society proposes to negotiate several blankest license agreements with 



industry, universities,, schools, libraries and local governments* The fees 
colPected will tiltim^^tely be distributed to the copyright proprietors 



IP 

whose works are copiad, based on sampling and estimates. Until thesa arrange 
mants can be made , any kunds collected lire to be distributed on an approxi- 
mate bastrby types of works / such as newipapera , books and periodicals. ^^ 

As a result of a lawsuit in the Federal Rapublic of Germany, later 
reinforced by the enactment of Section 54(2) of tfhat country's Copyright 
Act of 1965, a partial scheme for collecting fees for the photocopying 

of German scientific , technical 'and professional journaM was set up severai 

_j ' ^ ' ' • ■ 

years ago. Corporations wishing to copy articles of this type published 

? - - 

by members of the Boersenvfrein (short designation of the publishers 
^ and booksellers association) - pay. for copies they make on a sliding schedule 
of fees. Small amounts of copying pay be paid for by the purchase of 
stamps from an operating affiliate of the Boersenverein . A corporation may 
pay fo^ larger amounts of copying in selected journals by means of a 30% 
surcharge on the subscription^ price , Alternatively, blanket copying privi- 
leges may be obtained by paying a 20% surcharge on all journal s purchased , 
After the deduction of rather modest charges ^^cover administrative 
expenses the fees are distributed, with one^half going to publishers of 
journals and one-half to various professional societies whose members 
are frequently the autKora of articles ip the journal a covered . Although 
this system has b^en in operation for some 'years, it has continued to be 

i 

limited in scope, with only about 100 large companies paying copying %es 

on some 1200 journals. The total annual gross revenues to the collection 

agency are currently less than 1,000,000 German marks. 

Following a court decision in Fr ahce , the CNRS (Centre National 

i j 

la Reche rche Sciehtifique National Center for Scientific Research) has 

confined its photocopy services to single coVes of articles for ^'research 
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. u.e" supplied by two in.talUtiona in, P..r.. Ra«„eh ue. ineludal .e.e.«h 
- ^o.^profi, eorporations. However . the.e two copying ^,n,e„ ,illn,t 
supply .Photocopies or „i„olicha ol a«iela. f„„ la.uaa of p„iodioaM 1 
Ihat are les^s than ttiree .orths'o'ld , 
• l-.r^ has .1.0 b«„ a t., ,„ .h, „j ph„,„„„i„^ 

in r„„ce since im! t.„, .oweve'r, i. „ot placed to what i. copied 

on the „.chi„es. IheA^ei, to author, and other 

copyright Proprietorsjjh.t is^i.trib«ed to French Uhr.rie. for the p„- 
chase o£ French pul.4iitions . • ' • 

I. R«dmmendation» orintereatfld C3rg«nizac^^^^ ,/ . 

On October :21 , 1977 and April 28, 1978, reprasentativee o f the ^ 

■ principal library, author and .publisher organisations concarnad with • f 
Photocopying, oth.r than for .laaaroo„ use , appeared before the Co^iasion / 
to „aKa recon^dations to the Coo^is.ion reg.rdiog the Co^oission's 

''X "y repreaantativea of the Council 

of National Library Assoc iationa ■ Ad Hoc Co»oittae on Copyright Practice ' 
' .nd In,plen,antation, which includes rapreentativea of the following library 
organisations: Special Libraries Association, Music Library Association. ' 
Medical LibraryAssociation. Association Of Research Librar.es, American ' 
Library Association, and Ao,erican Aaeociation of Law Libraries, On the 
same days; representat iv^T o f the Authors' League of A:,erica and the . 
,Assoc,at.ion of American Bublfshers also testiiisd /aii three groups stated 
that they w. shed to sea ^ow^the provisions reiatinV to. photocopying in the 



— ^ Transcript. CONTU Meeting No:. 17 and No: 21 
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1976 Copyright Act ^v(ou Id work^ out ' in practice,^' They stated that they did 
■ not .wish to suggest amendments to the l976''Act at^thiB time, but preferred 

to^^ma^^ucKrecQ^endationir i any, to the R€g(attr of Copyrights under^ 
s- the provisions of Sectrion lD8(i) which requires the-' Register of Copyrights 
- to report to the Cpngiess in,1983 on how Section 108 has worked out in/ 

' practice . - 
' ^\ ' * \ ^ 

Two organizations with which the Commiesion had contracts to 

prepare studies on copyright^ issues from the point of view of consinners 

and the general public recommended changes in the f976 Copyright Act at 

^the .July 1977 Commission hearings. The Public Ihterest Econom ic s CeSler 

and the Public Interl^i^ Satellite Aa.3ociation recommended tKaCvt^e 1976 

Act be amended to remove a4l restriction^ on photocopyinf except copying^ 



f 



toT commetcial resale. Tha fuH^^t of^tffeir recormnendations may be f^nd 
m the reports of the two organizations cited in Appendix H. ^ 

J. The Effect's of Future Techno 1 og ic a I Change 



The^^^ission has, given attention to the prospects of techno- 
logical changes that may affect both the creation mud the distribution 
ot information ( inc 1 ud ing' c opyr ighted jnpBe r ia 1 s ) wli i c h ha^ve been distributod 
by conventional publishing methods in the paX-i" order to determi.ne whether 

prospective chanRes in technology may require nmondment of l4io copyright 

' 276/ 

law. An entire peeting of the Commission in Noxiomber 197 7 ^~was given ■ 
over to a discuiBion of this topic wi tli 'sever a I invited outside experts. 

275 ^^ Transcr ipt , C ONTU M eeting No. 15." 
'Hi/ Transcript, CQNTLl Meeting No. 18, 
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It now technologically- possible to distribute teKt ^ data and 

graphics electronical ly gather £ha^n traditional printed forms'. The 

• limitations on the spread of' this mode of distribution at the mofflentf are 

more in the cost of such technology and in user acceptance rather than 

in the technology itselt, but costs are rapidly decreasing both fpr storage 

and for transmission. In addition^ more and'more textual matirial|^^ appear ing 

ultimately in printed form exist at some state in the production process ' 

in digital form on tapes and disks or other electronic storage devices. The 

full text of certain legal materials ^ such as court decisions, can already ^ 

be displayed on computer terminals^rom distant data bases. 

It seems to the Coimnissionj however j that these present and 

f 

prospective technological developments for the creation ^ storage and diatri-^ 
bution of copyrighted materials do not in themselves call for ^ny change 
in the. copyright aaw other than those which have been relo^ended by the 
Coiranissian to deal with copyright for computer software and for computer 
data bases. These technological developments may ease the problem which 
has been caused by the wide availability of pho^^opyi^^ machine s capable 
ot producing copies quickly and relatively inex^nsively. If the oopyright 
ov^er'^ posses se s ma terra! in digital form on tapes or= other storage devices ' ' 
ajitl Mpli.H access to such material by contracts with users, the copyright 
j7^^^®^ iiave more effective control over unauthorized use than over ^ 

iniormation distributed in prfnted form. Even now, owners of bibliographi 
and other data bases, make them e lec t ron ic al 1 y. ava i 1 ab 1 e t o users who pay 
for this service, either directly or through intermediaries selling on-line 
^ access to a variety of data bases 



/ 



\ 



It seems to the Comisaion chat the foreseeable developments in 
technology and reduction of costs dp not warrant any present change in 
. the copyright law relating to the "machine reproduction- of copyrighted 
macerials. Furthermore, the proviflione of Section 108Ci) of the 1976 Act 
provide for a review of Section IdS in 1983 and,every five years thereafter 
by the Ragiater of Copyrights, after consultation with the affected parties 
•,If changes in the copyright law reUtfng to machine reproduction seen, neces 
aary or deairable because of technological developments five, ten or 
twdnty=five years hence , this review provision provides a mechanism for' 
timely coheideration. 
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V, SUhfliARY 



This report* has presented the recommendations of the Com^ » 



e 



mission or the changes in copyright law ^and pr^edure ■ needed to balayc 
the Interests .of copyTight owners and users of liorks created by the 
application of and used in conjunction with computers and reprographic 
systems. In developing these recommendations the Commission has sought 
to consider J as well, tl?e ways in which the interests of the general 
public and the ultimate consumer may be affected. As is apparent frpm 
a reading of those recommendations and the accompanying expository 
material J the Commission believes that the new law, by and large, 
effectively deals with the interests of both proprietors and, users 
and requires but little modification at this time. The Commission, 
. however, believes thaf'the Congress should icmediately enact legislation 
to repeal Section 117 of the 1976 Act and should carefully consider 
the introduction of legislatipn dealing with computer software or 
programs in light of the controversy surrounding that ar^fe^. Any 
legislation dealing with either computer or photocopyingUsaues 
enacted and based upon these recommendations should be subjecjl, to 
a process of periodic review similar to that mandated for certain 
photocopying procedures in Section lU8(i) of the Act of 1976. It is 
tpparent to this Comraission that technology will continue to pose new 
problems tor the copyright system and this review will help keep 
the law In step with technalogical and economic development. 
, ' is ^equally important to note that those recommendat loni 

do not ^eal with each and every .technological issue affecting tf*| 
yiterests of copyright users and owners, Specil/ic topics may deserve 
congresglonal attention* 
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Indeed, two such h^ve^ been raised before the Commission and deemed td^ 
be outside the scope af its mandate i 



1) the off-th€^air videotaping of television broadcasts --^ , 
of copyrighted works; and 

1) prot,ection for the topography or laytout of micro^ ^ 
circuit chips. ^ * 

With respect to off^the^alr videotapingp the Gommisslon 

determined that it shouid not e up this subject since the legislative 

history dlearly shows that Congress intended the mandate to. study 

"machine reproduction" to apply to photocopying* Additionally, the 

Commission believed , that the issues involved in of f--the^air videotaping 

were essentially matters requiring public policy decisions not related 

to technology^ per and .that these matters were being tested m 

^ " 277/ . - 

a pending legale action. " 

The question i5f ccpyright protection for the topography of 

raicrocircuit chipfe was raised by a manuf ac^Surer of these devij^ef ' Boo 

278/ 

late to be dealt with adeqijately by the Commission, These chips 

are complex electronic circuits built up on silicon chips by steps 
, invoivlng a type of photographic reproduction on several layerSp ^ '-^ 

^ V 

each similar to^ the preparation of a photoengraving* Layouts of \ 
the structures in eacli of th^se layers are produced at great expense 
and convt'rted to a type of pfto^tographlc plate, called a mask| to 



be used as a master in the succes^^ve photographic reproductions 
previously mentioned. It is asserte<^ that the chips produced by use 
of these masks should be protectable by copyright since the masks 



2 7 7/ Universal City StudioBi Inc, v. ^my Cor poration of America, 
NoT ?b-352UF,~C,D. Cal. " - , ^ 

2 /B / Certain qu^tlons relating to this issue may be answered in another 
pending lawsuit , Intel Corp. v . Ringer , No. C-77-2848-^RHS ; NiD. Cal. ' 



can be readily duplicated either by outright copying or by dls^ ^ 
assembling and chemically treating a chip to es^pose each layer*"" The 
topography contained on these layers can then be photographed and ^ed 
to prepare masks which duplicate thosfe originally used to produce the 
chip J p result which the manufacturer^ claims would infringe ItB copy- 
right as would the use of these masks to. produce copies of the. original 
chip. . ' ; :^ 

. Examples cited emphasize the need for the continued monitor^- 
Ing and oversight of technological development^ not encompassed or antlcl 
parted in the Copyright Act of 1976* Himan ingenuity will continue to 

develop new works which may be In themselves copyrightable and it 

- : ' ^ . * ' 

will employ existing copyrighted woiks in new ways in the production 

of Alterary^ artlartic and^even utilitarian works* If Uhls^pfoced^ 

of innovation and enrichment of our cultural .heritage is to con^nue, 

the rights of authors and creators of these works muat be pFotected 

and the public dissemination and use of these works encouraged* The 

recommendations and considerations contained In this report are intended 

to do just that and thereby promote the progress of science arid the 

useful ar|ts for th^ advancement of the general public welfare- 
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, APPENDIX A-1 . r 

A SUMMARY OF THE LEGISLATIVE hISTQRX 
OF COMPUTER-RELATED ISSUEf ^ \ 



>^ During the early discussions of copyright revision from 1961 

through 1964, copyright questions witfi regard to computer programs lid the 

use of copyjfghted works in conjunction with computers were largely ignored^ ^ 

^ Section 5(a) of the Preliminary Drkft for Revised U.S. Copyright 

Law dealt with the exclusive r^jghte to copy^r records - ^ - 

I 5. EKclusive Rights Comprised in .Copyright . 

(a) The right to copy^ Qr| record . Copyright shall ^ 
include the exclusive right^^rS" copy pr record the work 
m any tangible medium of expression, now known or later 
developed, from which it can be visually or aurally per- 
ceived, either directly or with the aid of a machine ' 
or device. It shall include the right to reproduce the 
' work in visual copies, to make or duplicate aound record^ 
t ings of it, to make a translation, adaptation, or any ^ 

other derivative work from it , and to reproduce^ it in 
any form in the programming or opration &f an informa - 
tion storage and retrieval system [emphasis added], 1/ 

2/ 

In addition, a proposed Section 6 dealt with fair c^se. 

^_ During a meeting held at the Library of Congress on February 20, 

1963,^ ^the relation of these ^two sections to the use of copyrighted wo^ks 

in machine-rradflble forms was discuased. Throughout ; the' period when the 

Prelirainary Draft wasigeing considered the primary concern aeema to have been 
...» *' -» 



, y Copyright Law Revision, l^r^ : f Prel iminary Draft for Revi sed ^ U . S . 
^ Copyright Law and Discussions and Comoentsf on the Draft 4 (l964)/ 



If See p..A-2 7,«inlra^ 



V Copyright Law Revision, Part 3 . gupra note I , at 120; 
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with this use of computers. Several intexested parties suggested 



4/ 



changee 



in,Sectioa 5 during the 1963 discussions" and in statements submitted in 
the sumer of 1964: 



THE EIGHTY-EIGHTH CONGRESS 
Tlie 1964 Revision Bill 



The three identical versions of the Revision Bill 
Che Second Session of tfie 88th Coagreas had a modified Section 5* 




§ 5. Exclusiye^i^ts in copyrighCed works,- 

GCTgral scope of copyright . Subject to sections 
through 13, the ov^er of copyright uM^ this, title haa the . 
exclusive rights to do or to authoW JlPlnVo f/ the following: 
(1) to reproduce the cop^^fighted ^rk in copies or 
phonorecord e i = . ' 

W) to prepare derivative works baJed upon the copy- 
righted work; ' 

(3) to distribute copies or phonorecords of the copy- 
^ righted work to the public by sale or other transfer of 

. ownershipv or by rental ; lease^ or lending; ^ 

(4) in the case of iiterary, musical , dramatic, and 
choreographic works, paiitomimea, and motion pictures, 
to^ perform- the copyrigHted worjc publicly; 

(5) in th| case q4 pictorial , graphic, or sculptural 
works, to'exlii'bit' t^ copyrighted ^ork^ublicly.. 7/ 



4/| Id , at 374 (statement of Rered Law lor, 

1/ Copyright Law Revision, Pari 4: further Drgfc|BBi6ns and Commen ts on 
Frelimina ro^ Draf t for Nviaed U,^ Copyright LaW l69 (statement of 
American Book Publisheri' Council 'tf^^^j^e r i c an T^tbook Publishers 
Institute). 3.15 (Aut^hore League),; 392 (NaCibnaf Audio-Visual 
(^964) . 



1. 



Assoc , Inc , ) 



^1^^^^ (July 20, 1974); eponsored by Senator McCleUan, H, R. 11947 
TJuly*20) sponsoredlby Rap. Celler, and H. R. 12354 (August U) sponsored 
by Rep. St . Onge , ^ ' 



V Copyright 
Comment J 4 ( 1 



t I^aw Reviflion, 
19165). / 



Pare 5: 1964 Revision Bill with Discussions and 
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. At a meeting held in New York City on August 6,. 1964, Morton Bavid Goldberg, 

Esq.. raised these significant questions which might be paraphrased as 1) • 

. ^ ^ are computer programs ■•copyrighted works-'. 2) does "the tight to reproduce ' 

the copyrighted\;or^'' include>eproduction, storaffe and rkrievil devicea ; 

3) 18 the;fixfltion of magnetic impulse's In the storage unit a derivative 

work; 4) are computer program's "literary work's"; and 5) what are the per= . 
\ . . 8/ " - 

ytorming rights oft a computer program? ' ^ , 

The Register Copyrights replied. "l don't thinphere are any 
more difficult or important probl^ems than the ones'you havj raised ... we ' 
deliberately avoided any specific r^erences to computers' or 'information 
storage retrieval units '^in thia clause.^ We think that there are many 

developments chat are going to come in the i^ediate future, and we think " 
it safer to draft general' language which can be . interpreted b^ the courts 
..'■'ko apply to particular usages.""" * ; ' ^ 

\ The General Electric Xp^any .made 'some specific 9u|ge8tions on' the: 

cWyrighc p^^tection which should le ;extended tb crmputer prc^rai' — 
' ' • , ^ "*y' ^5^'*' Copyright Office announced that it^had "taken, the 

^position that copyright registration for' catapute r programs is possible upder 
the present law," (i|e,, the 1909 Act): .-^ . ■ 
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The aniiouncement of the practice went to make the following 



scatement : 



, The registrability of computer programs' involves two basic 
questions: (1) Whether a program as such is the ''writing of an 
authpr" and thus copyrightable, and (2) whether a reproduction 
of the pfogram in a form actually used to operate or be "read'* 
by a machine is a "copy" that can be accepted for copyright 
^M^t*i't r a t i o n . 

Both of these^are doubtful questions, However , in accord- 
ance with its policy of resolving doubtful issues in favor'^of 
registration .wherever possible, thi Copyrigfi't Office will con- 
sider registration .tor a computer program/as a "book" in Class . 
A if.' ^ / 

(1) The elements of assembling, selecting, arranging ^ 
editing, and= literary expressioa that -Went into 
the compilation of thf program are sufficient to 
constitute original authorship. ^ 

(2) The program has been published, with the required * 
copyright notice; that is , •'copies (i.e., repro- 
ductions of the^ prS^am^ in a form perceptible or 
capable of being made perce^tdfble to the human 

\^y^^ bearing^^ the notice^ have Seen distributed or 
'made available to the pub^lic. ^ 

(3) The copies deposited for registration consist; of or ^ 
include reproductions in a language intelligibie to' 
human beings. If the on*^pu^iica^ion was in a form 
that cannot be perceived visually or , read , ^ something 
more (e.g., a print-out of the entire prpgr'am^wduld 

^=.^aiso have to be deposited^ 11/ , - 




The 1965 Revision Bill 
Revision Bill was introduced in the 89th Congress 
the Register of Copyrights explained the deletion, of the granting o^ 
an exclusive fight "to 'reproduce [the work]' in any form in the programming 



or operation of ari information storage and retrieval system" thusly: 



12/ 



11 / Arrriounceraent SKL-47 from the Office of the Reigater of Copyrights (May 
1964), also Copyright Office Circular 3lD (January 1965), 



IJ/ H. R. 4347 and S. 1006, 89th Cong., 1st Sess. (1965) 



A-5. 




* - We became cpnvinced * . , that it would be a mistake 
for the aCatufee, in trying to deal with sDch a 
new and evolvarfg field as that of computer tech^ 
nology, to include an explicit provision that 
could later turn out to be too broad or too 
narrow. A much bet^ar appraach , we feel, is 
' to state the general concepts^^ oT copyright in 

language, such. .as that in section 106(a) which 
would be general in terms and broad enough to 
allow for adjustment to future changes in pat^ 
terns of reproduction and other/uses of authors' 
works . y--^- , ^ 

At Che sameyfTmei we should emphasize here that, , 
unlesk Che d^trine of ''fair use" is appdicable in 
a parcifr^^ar ^ase p the bill contemplates that cer^ 
tain computer^iiaes would come within the copyright 
owner ;s exclusive rights, it seems clear, for 
example, that Che actual copying of entire works 
(or substantial portions of them) for "input" or 
scorage in a computer would conscicute a "repro^ 
^ duccion" under clause (l)* whaCever form the 

"copies" Cake: punchcards , punched or magnetic ^ - 
ta^e, elecCronic s^atage units, etc. Similarly, ^ 
. ac the "output*; end of the process, the '-retrievar' 
or "print-out" of an entire work (or a substantial 
part of ic) in tangible copies would also come 
under copyright pontrol 13/ 

The bill also specifically removed the "perf orfeance" aapects of 

a computer from Section 106(b)(1), with^ the deletion explained as follows; 

A computer may well "perform" a work by running 
oft a motion picture or playing a sound recording 
as part of its output, but its internal operations 
do not appear Co us Co fall within this concept. 14/ 



HI Copyright Law Revision, Part 6: Supplementary Report of the RegiBter of 
CopyrighCs on ^he General Revj.sion of t hg^ U.S. Copyright Law: 1965 ReviBinn 
Bill 16 ( 1965) . i ■ ---- ----- 

14/^ Id . at 22. ^ 1 
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During he^arings ot^ Che then pending revision bill, the following 

individuals presenCed testimony on statements'*^^ compufcer related issues: 



A 



Pa 
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1131- 


'32 


1132- 


33 


1135- 


36 


1144- 


50 


1150- 


51 


1163- 


72 


. 1216 



Anthony J. Celebreeae, Dept. of Health j 

Education and Wel^f^re . 
Alanson W, Willcox De^t of Health , 

Education and Welfare , . , 

John ' V . Vinciguerra , Atomic Energy 

ComQission 

- John F. Banzhaf J Computer Prog.ram Library , , . 
Laraton D. Farrari Farrar Publishing Company. . 
Maxwell C. Freudenberg^ Department of Defense . 
Mark Carroll, Association of American 

University Presses ^ . , . ^ . ^ ^ ,\ ^ . . 
Bella Lindenj American Textbook Publishers 
Institute with Kenneth fl. Keating, Esq*,^ 
and Lee Deighton 1420-49 » 1455-59 

Carl T. J. Overhage, M.I.T. 1455 

Abraham L, Kaminsteinj Register of Copyrights . * . ,1861 
Graham W. McGowan Electronic Industries Assoc. . 1898-99 
Reed C. Lawlor , Esq. .............. .1914-16 

Hearings were held before the Senate Judiciary Subco^ittee on 

Patents i Trademarks and Copyright, on 1006, the companion bill, in August 

1965. Alanson Willcox, General Counsel of the Department of Health, 

i 

Education and Welfare, submitted a statement which madf several recoirmen- 

dations with respect to the rights of libraries to duplicate, "by anymrocess 

now in existence or which may hereafter be developed, incl^uding such processes 

as photocopying, sound recording, and computerization, any work in its col- 

' . ' " 16/ 

lections or in collections available to it [emphasis added] and 

went on to outline specific conditions under which those copies could be made. 



1 5 7 Copyright Law Revision; Hearings before SubcOM^ No. 3, jlouse Comm. on 
the Judiciary H.R, 4347, H. R.^ 5680 H. R. 6381 , H/R. 6835 - 89th Cong., 1st Sesi 
(1^65). ______ 



16/ Copyright Law Revision; Hearings before the Subcom. on Patents, 
Trademarks, and Copyrights of the Senate Comm. on the Judiciary, on S. 1006, 
89 th Cong., 1st Sess . 50 ( 1965) ~ ' 
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* 

The House Committee on the Judiciary reported H. R. 4347 on 



October 12, 1966, arid made the. fol lowing statements on the application of 
the proposed law to compute.r systems on the right of public display: 

Clause (^5) of section 106 repreaents tlie first 
explicit s,tatu.tory recogniy.on in American copy^ 
right law^^of an exclusive Ttght to show a copy- 
righted work, or an image of it, to the public. 
The existence or extent of this right under the 
present struts is uncertain and subject to chal- 
lenge. The bill would give the^ owners of copyright 
in "literary, musical, dramatic, and choreagraphic 
works i pantomimee, and pictorial, graphic, or 
sculptural works'' the exclusive right "to display 
the copyrighted work publicly." 

With the growing use of projection equipment, 
closed and open c ircuit , television , and computers for 
dfsplayi^g images of textual and graphic materi^al to 
'^audiences" or ''readers,'' this right is certain to 
assume great Importance to cQpyright owners; A 
recognition of this potentiality is reflected in 
Che proposal of book publishers and producers of 
audiovisual works which, in eff?ct, would equate 
"display" with "reproduction*' where the showing 
is "for use in lieu of a copy." The comnittee is 
aware that in the future electronic images may 
take\he place of printed copies in some situa^ 
tions, and has dealt with the problem by amende" 
ments in sections 109 and 110, and without mixing ^ 
the separate concepts of "reproduction" and ''dis-' 
play," No provision of the bill would make a purely 
I ^ private display of a work a copyright infringement. 17/ 



The corresponding definition of "display," as amended, 
covers any showing of a "copy" of the work, "either di- ' - 
rectly or by means of a film, slide, television image, 
or any other devica or process," The phrase "motion 
picture" before Che word "film" has been omitted to 
avoid confusion. Since ^'copies" are defined as includ- 
ing the material object "in which the work is first fixed,* 
fixed," the right of public display applies to original 
works of art as well as to reproductions of them. With 
respect to motion .pictures and other audiovisual works, 
It is a "display" (rather than a "performance") to show 



U/ H,R, Rep. No. 2237, B9th Cong., 2d Sess. 55 (1966). 
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^their "individual images nonaequentiany." In ♦ 
fdditidn to the direct ^showingi of a copy of a . , 
^ wdrk, ;^di8play*'. would incliide the projaction of 

an image on a screen or otfre¥ surface by any 
- method, the tranamilsion of an imsge by electronic 
or other means, and the showing of an im^ige on a 
cathode ray tube or similar viewing apparatus 
connected vith any sort'of information storage 
and retrieval system.-^/ - 

On reproduction and uses for other purpol^ the fffeport stated that 

i 

The concentrated attention given the fair use pro^ 
vision in the context of claasroqm teaching activities 
should not obscure its application in other areas. 
The comittee emphAsiies again that the same general 
standards of fair use are applicable to all kinds of 
uses of copyrighted material, although the relative 
weight to be given them will differ from case to 
case , C ^ 

For eKample, the doctrine of fair use wrfid ap>ly 
to all stages in the operations of information stordge 
and retrieval systems, including input, and output in 
the form of visual images or hard copies. Reproduction 
of small excerpts or key^ words for purposea of input, 
and output of bibliographic Jists or short summaries 
- might be examples of fair use in this area. , On the 
other hand, because the potentia 1 . capabi lities of a 
computer system are vastly different from those of a 
mimeograph or photocopying machine, the factors to be 
considered in determining fair use would have to be 
weighed differently in .each situation. For reasons 
already explained, the comittee does not favor any 
statutory provision that would. exempt computer usee 
specia^Cy .irom copyright control or that would specify 
that certain camputer uses constitute "fair use,'' 19/ 
• • / ^ ^ ~ 

The( 89th Congress adjdurned without taking action on either 
#» 

H* R. 4347 or S. 1006. ' 



18/ Id. at 57 



19/ 



Id. it 
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THE NINiTIlTH CONGRESS 



the 90th Cong^eaj Rep, Emmanuel Cellar iatroduced a revision^ill, 



H. R;: 2512, on January 17, 1967 ■, a' 
the Sanate aix days later. ' 



coapanion bill , 



The Houip? OonmiCtea fln;;6he JudlGiairy ripbrted H* R. 2512 on March 8j 



H967, 

and Facrii¥4il systemi in thli 



The R^pQ^t daals with 



the usa of copyrighted workft in information acorage 
fpllbwing lang.uagfi ^ 



Although it 
hearings, the pi 



touch^d'bn rath^er lightly' at the 
»leio of computer uses of .copyrighted 
material ha^i attracted ine^aasing ajttention and 
Qontroversy Vn recent montlis . Eecogniiing the 
profound impact that Informatldn storage and ratrieval 
devieas seem destiriad to have on aythorahipj v / 
aommunicationSi and hbman life itsalf j the comittaa 
is also-awara of the dangers ©f legislating prematurely 
in thtf area of axpldding technology* ^ 

In the eontaxt of section 106 J the, cpnraittee baliavea 
that, instead of tryirfg to deal ekplicitly with computer 
usasi the statute should ha^general in tarms and broad 
enough to allow for adjustment to futurd changes in 
patterns of reproduction and othar^ CTaes of authors' works, 
Thus, unless the doctrina of fair use^were applicable, 
the following eomputter uses could ba infringements of 
copyright under section 106 i reproduction of a work , 
(or a substantial part of it) in any tangible form 
(paper, punch cards, magnetic tape, etc*) for input 
into an information storage and recriaval system; 
reproduction! a work or substantial parts of it, 
In copies as the '^'print^out" or output of the 
computer; preparation for input qfi an index or abatracc 
of the. work so complete and detaiiad that it would be 
considared a "dariv#tive work'' computer transmis^pn o^/ 
display of a visual image of a work to one or mo^m \' 
mamberp of the public. On the other hand, sinca fche U*' 
mare acanning or manipulation of the contents oS a ' ' 
work within the 'system would not involve raproduction,, " 
the praparation of a derivative work, or a public * 
distribution, performance, or display,, it would be 
outside the scope of the lagialatfon. 

It has bean argued on behalf of those interaated \ 
in fostering computer uses that the copyright owner 
is: not damaged by input alone, and that the develops" 
ment of computer technology calls' for unrestricted 
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ivaiUbility of unlimited quantiiifs^ of cppyrighted , 
material for intrjodaction into inforkation B^tmmi* ' 
WhUe ackHnowledgirig that GOpyright payments should;^ 
be nada for o>tfput and possibly some othar caaputer ' 
f UjieSi these intarasts raeomendad at least .a partial 
/examption in cases of reproduetiort for input. On 
the other aidaj. the copyright ownars Irrfased that * 
cpmput^rs have trie- poteniial , and in, ^romb cases 
^ tim present J c,apj|city to dastroy tha/entiia markat « 
of auChora and pubiishers. They ^risMff it india- - ' 
pensable that inpur, bayond fair usev l^aqiiire tha 
consant of tha eopyright owner j on the ground that 
this ii t^e only point in eomputar operations at ■> 
•^iah .copyright epn^rpl can be axarcised| thay ' ' 

argue thjat thafmare presance of an alaetronic 
reproduction in a machine could deprive a publishar 
of a fiubstantial markat for printed copias, and 
that if input wew axampted thare would likewisa 
*ba no'market for m#china™readabla copias. 

In various discussions since the haarings, thara 
have been- prppQsals for astablishing voluntary 
licensing s^ystems for eomputar usesj and it was 
suggaiftad ^hat a conmission be establishad to study 
the prpblam and racoraend datinitiva copyright 
lagisl^ation several yaars from now. The Committee 
expraBsfes. tha hope that the interests involved will ' 
worH togafher toward an ultimate solution of this" 
problett in the light of experiwce. Toward this 
end the" Register of Copyright s may find it appropriate 
to hold further meltings on this subjact after passage 
of the new law. In the memtime j 'however, section 106 
preserves the excluaive rig%s of the copyright oiimer 
with respect feo reproductions of his work for input 
or storage in an information system. 20/ 



The House passed H, R. 2512^ with several ameni4ffientSj on April 11. 

- ^ ' * ■ 

' / The Senate Judiciary Subcommittee he^d hearings on, the 

compromise bill, S, 597, Ift March and April of 1967. During the 
course of those hearings the Witnesses listed below expressed concern 



20/ H.. R. Rep. 90-83, 90th ^Cong.^, 1st Sesa. 24 ( 1967). 

21 / Copyright Law Revisionj Hearings before the SubcQmOi on Patents, 
Trademarki, and Copyrights Of the^Senate JGom." oh the Judiciary j~ 
S. 597, 90th Cong,, >i5t. Seas. (1967). 



the provitioni of the till relating to eomputeri and irif^riat ion storage ^ 
and retrieval systeiBg* The^ addressed the specific problems of whether 
copyright roydlties should be levied at Che input of ^ copyrighted works into 
autom&ted retrieval systems or on output | Miether computer programs should 
indeed be oopyrightable; and whether a clearinghouse for parent Off royalti« 

on computerized, use of copyrighted works might be feasible* A nii^ber pf 

^' ■ / v., .. . . / . ■ y .' ... . f~ ^ ii^^i^r 

thiBsg witnesses alaci., urged the creation of a "study panel" or othet bbdy 

to gather data and to deal with' computed problems so that the legislative 

process would not be delayed while Cangress" considered them'r 

^ . ^ r ' ■ ^' : . 

The following witnesses testified on S, 597: 
' 1 ^ I Page 

.|ierman Wouk , Authors League 41 
Irwin Karp, Authors League * * , * ^ ^ * * * * • ^ • . * 43^58 
Jesse iW*^» Harkham, Hprace S, Manges, ' 

Lee C, Deightoh And Bella Ls Linden, 

American Textbook Publishers Institute/ ^ 
and American Book Publishers Council * * * * . , • ^4^96 
Fred Siebert, Arthur- R. Miller/ Anna 
Lp Hyer, and Robert Taylor, Ad Hoc 

Coimaittee on Copyright Revision * , p p , , v 199'i201 

Julian T. AbeleSj' Nationapl Music Fubliahers | 

Association ^ < ^ ....... V . ^ ^ 426 

Brown Morton with Edison Montgomery, James G. 
. * Miileri and Arthur R. Miller, Interunivarsity * 

* Conmiinications Coiracil (EDUCOM) p . , * 547-^81 

Benjamin Kaplan, Harvard Law School p * 579^81 

Anthony Jp Oettinger with John Dp Madden, 

Association for Computing Machinery ♦ p p p p . p 581=89 
Charles Gosnell, American Library Association . . p 589^614 

, Norton Goodwin, Esq, * p p . * * p >=^^ - * ^31^65 

Don White with E^iworth Dent and^pHari^s \ 
. V Stewart, National -^Audiovisual Aasociat'iQn ,^Inc * , . 844=45 

J'ohn Stedmah, American Association of " , • 

University Professors p p p % . . *t » 906=15, 

Graham ^^cGowan, Electronic Indus tries Aaaoci'ation * * 969-^4 
Bella Lp LindenF, American Textbook Publishers _ 
Institute p . p p p p p . / : / . . . p p 1055-57, 1063-65^ 
-I Wp Brown Morton, EDUCOM p p . . p" / J / . p^ p , p . 1058-63 

Horace^ Sp Manges, American Book Publishers Council 1065=66 
Irwin" Karp, Authors League' * . , . , p p . p 1066^67, 4150-56 



* *y > Writteri ttatemeriti* trom th^e following indivlduftli apt^r In thr " 

Appendix to the Haarings: * . / 

■ : . ' Page 

John S. VoorhaB^ lart,tijrtialf of the Business 

Equipment ManjyifWturerg Assoeiatlon . , , * , , 1162-65 * 
' ' H. R. Mayers , Geny^aif^lectrie Co, 1188-89 

Norton Goodi^in , ^liq'; V , , . . 1189-90, 1191-95 

Abraham L,Kamlnstein, Register of Copyrights , , , 1190-91 
Nathan Puseys Harvard University 1195=96 
William T, Kn^H, HeGraw Hills Inc. 1198-1202 

^ Reed Lai^^^Esq ^ • . 1204-06 

-V ' Plo^i M/i*T, 1208-11. 

Curtis G. Ben jatan, McGrai# Hill ,1212-18 

' ' • " ..J^^^: 

' ''^ ^^^^ 

• > THE NATIONAL COMMISSION 

' . . f ^ " . ^- J 

T^e Senate Subcomiittee convened g meeting on July 25, 1967, to 
discuaa a draft bill to establish a national study comnission. The attendees , 
some 150 inapresentatij/es of = authors ,v publishers , librarians, educators^ 
computer Aisera and governmerit agencies, unanimouflly supported the ereation 



of such a coramission. Senator HeDlarfan made this statement when in^rDducing^ 
2216: I 

-f' ^' ■ _ ^.--."^ ^ ' = V : ' ^ ^ 

Inuring the aubcomittee hparings there was conarideMble \ 
p ^ testimony concerning the relationship between such tech- \ ' 

nol6gie§^ as informatioa storage and retrieval aystema 
V >i ^'^d various forms of machine reproduction, a^d, the copy- 

* right^l^^ The Congress, at the present time, lacks ^-^^^ 

Bu^^^^^ffP^^Rormation ^on which to .base an informed judgment 
as to vhat changes in the copyright law may be necessary 
in the light of Ahese acientific advancea. On the other 
^ . hand, the need fot/.moderniiing the, copyright law ia ^rgent i^^/ 

and shfauld not awAit the resoluteo^n of these new issues. ■ - 
^ I* therefo^re concluded*' that the moat desirable course ^ 

Qf iaction would b4.B to proceed with the consideration of 
\ // ^ . thi poinding copyright revision, bill , but establish at 

\ ^ the earliest pp.portunity* a national c ©Miss ion to study ' 

the copyright implicatiohf of these technological .* 
, advances and to make recc^mehdations to the Presiden^/^^ ' 
* and Congress^ concerning the need for any changes in our 
, ' copyright law or procedure p 22/ 




22/ 113 Cong. Rec. 20909 (1967). 
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'v. Report aec6mpflhying this bill amplifies further the neeesiity^ 

fOT lp witttlishing yt^^ 

Frior to the introdyctiqn.of copyright revision legislation 
^ m the Congress, .exhaustive studl.wks given by^he Copyright 

Office and various interested gi^i to these issues that it 
was anticipated would require ,atteM^ Congress during * 

the revision program. The eurreift^fer potential impact of 
' computers and other information i^^^e^^rifa retrieval systems 
on the^pyright ^vision effo^^Wf atbt foreseen and eonseq- 
uentl^^^tte bill iubmitted to tfie:^rigre^s did not take into 
accouttt^^e significance of this^ new technology 
^5- ; : Th^ f#flt extensive consideration of these matters in the 

Congress occurred during the hearings of this eoamittae^sV 
; >C ; Subcomittee on Patents, Trademarks, and &ipyrights.Dn Bf' 597 
the, general copyright revision bill^ At the same time ^ithin*^ 
^^^W^^^^ti^^ branch the.ComBittee on Scientific and ^eehMlogical 
. , . Information of -the Federal Council of Science and Technology ^ 

was also exploring these problems. It betame apparent during 
subcoraaittee examination of this subject that if the ^ 
Congress were to undertake at this time to make a final 
determination cohcerning the possible necessity of modifl- . 
cations in, the copyright law, because of various technological 
advances, it wjftild dBUy for at least several years the 
^ enactment of a gene r^^copy right revision bill. Such a delay 
*rauld be extremely undesirable in view of the obvious . 
. need for rp^^sion^of the copyright statute ^ whic^h is 
essen£ially^hat fnacted in 190V Here iaportanCly: 
- -r s^ff^^ient/infqrmat^ion is currently not available 
^ ^ to prpvideX^Re foandktian for a sound judgaent' . 
cdncerning the future development of the technology 
and the ngeessity for modification of the copyriiht 

^ statute, / - ^ ^/v; 

Another important copyright issue arising fro^ 
technological developments is the reproduction of 
copyrighted material by the use of various maehines . 
PhoCQCopyicvg in aBl its fprms presets significant 
questions of public policy, extending'well b^ond 
• that 6f copyright law. No satisfactory solutwhs 
have emerged in the limited cqnsidaration devdjped 
to this problem during the current revision effort 

The Report also contains a supporting. statement from the 
brarian of! Congress , who said, '»Aa I see it, the goals of the National 



J 



S. Rep. No. |40, 90th Cong., let Seaa.'a (196'7^, 
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Conmission should to aeek and . find geiiUine anawers to «hat now ^t^l^ei' ^ 
,to develop into pn« of the moat ■ignificant problems in the hiatory Vf^ ' 



opyright law". ■ \, ^ >v. 

. The Senate passed S. 2216 on October 12, 1967, bVt the SOch y 

^ dbngress ended before the Home of Representatives took 'any action on the bill . 

' "^/l THE NINITX-ArST- CONGRESS . ■ 

'J^'.W . , ' ' ^ , \ * - , .. ' 

'drf JanJary 22. 1^69. SenalSr McClellan tfttroduced a tt^U which combined 

most of the provisions of S. 597 and S. '2216 frdm the previour Congress . 

In order to effect a cpmpromise between -those who proposed a 3-year morfltoriuo'*'- ^ 

on copyright infringement for uses in computerized systems and those who adamantly 

□ppDied such a moratorium, Sactlon 117 was addad to S,. 543, ^ 

_ S 117. ^ Seope of aKclusive rights ^sa. in ebnjunetion ^' f 
L . With comput^remd similar information nyetams 
^ ■ / - ^ ■ >' ^'^^ . . 

No^ithstanding tha provisions of sejtiona 106 th ough/^ 
. lir.^fchis title ^oes not affdrd to tha owne^r ui copyright ia^ 
greater or lassar rights with ralpact fo the uaa 
work in'eonjupetiDn With automatic systami capabla 
offestoring, prpcfssing, retrieving, or transfarring infor- 
matiori, or in/conjunction with any aimilir ^evice,mf chine 
- or.-pr.ocesf^ /th.aa^ thosa afforded to works ur^ar thte liw, 

wi>fCher ti^jle 17 or tha cpmon law or afati^es ^of #^ltaCe,'' 
^>,m ^^f feet ph Dacember 31, 1970, as held applicable and* eon- 
^struad ^by aWurt in atf action brought under this titli. 25/ 



^THE NINETY^SECOND CONGRESS 



Senator McClellan introduced S. 644, a bill almost identical to S, 543| 
February 18, 1971, but neither house took any action on it. 



24/ Id. at 7, 



% ■■ _ ,- . . r 

^/ S. 543,*9ls|: Cong., 1st Sess. [Comittee Prin|], (Decamber 1=0^ 1969]t* 
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THfi^liiNETY«THIRD CONGRESS 



Is 



f 



Tha fiopyright RBVisioti Bill was reintrdduqail as S, 1361 on. 

Marah 26, 1973. The fsllowini wttnasges testified at hesrlnga hald by tha 

* . ^26/ 
Senate Judieiary Subcomictee on July 31 an^^u^l^ li 



Hafold E. Wigrenj Ad5H0c C.^i\ttee Copyright 

Law Revi&ion, with ot'^ ' 
Ir^in karg, Authors Leagui^.^f'^eri^a j Ross 

Sackeftj Association of ^erUean'^'i^bllshers 
' with^,W , Bradford Wil^ and ci^rles Lft 
Bella L, Linden / HarebuEl , Brace , J^l^bvich , im 

and MacMlllan, inc' 
Lloyd Otterman, Education Media Produeers 'Ceuneil 
4. for the Association for llducationai Communications . 

and Technology * . ' ' 

Paul Zurkowski, /Information Industry Association, 

With J . Thomaf wra^nklin mnd Charles Lieb , , , \ / . 



Paje 
87 



210-19 
. 222 

. 260 



in thi Appendix ^ 



. - . . , .266-75 
Statements, from. the following inaividuals and orginiiat Ions appear 



V Roberts W, £ai|ns , ^erlcarf; phemical Society^ , . , 
HowMd i, Hitchi^sj^ssoc^iDiL fbr^ IducationSLfr J 
. ^ tonmunications^&X^bnology ^ Association ' of ^ 



555-56 



'American Publishers 



57 Q 



V. The Report^ to accompany S. 1361 d.ascribed ^Seetion 117^ in the 
following manner; ' ^ 

Use in informatioaistorage and retrieval systems ---^ As 
section 117 deelares explicitly,. £he bill is not intended to 
alter the present law with respect to the use of copyrighted 
f works in computer systems* > 27/ 

As the program for" ge^er*l revision *of t|ie copyright l^w 
has evolved, it has becom^e increasingly apparent that in one 
major area the problems are not sufficiently developed for a 
, definitiye. legislative, solut^n. This is the area of computer 
uses of copyrighted workp : tffe us^ of a work "in conjunction 



~L gWg^ht LaiZ/ReviBioni Hearings before the Subco mm. on Patents Trademarks 



^/ ^ S. R#p. No. 9p, 93d Cbng,, id Seas. 112 ( 1974) [Star Print/.) 



^ ^-^ u 
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with automatic systfems capable of Btoring, proGassiiig, ratrley-f 
ing, or transferring information." Tha Comiision on New Tech- 
nological Uses eatabUihed by Titj^p II is intended, among dchet 
things, to make a thorough study b^irthe emerjii^ 'pattern^ in ^ 
this field and, ©n..the basis of itr finddniv to reeo*M dafl-" 
nice copyright provysions to deal with'tha Situation. 

Sinea it.i^C^d be^ramatute to ehanga existing law on - ' 
computer use^^f present, the purpose of seetion 117 is to4'. 
presarye^the^atus it is intend^, nalthar to cut off" 

any^ right^ th^may now exist, nor to create ndw rights that 
might be daniei^l^er the kit of 1909^ or under cp^on law 
principlei durren^^ appllcjablei ? 

The proj^si^i deals only with tha eMrusive ri|hts of a 
coRyrigh^^^ner ^th respect to computer usep , that ijUlthe ^ 
bundle at rights specified for other types of us^ li^ecti 
106 and qualified An Seetions 107 through 116 ^ With, respect 
to thef copyrightability of 'fcomputer yrQ^ramsV ^the omership bf 
copyright in them, the taA of ^rotae^ioh, and the formal re- 
^quirefknts/of. tha^- remainder of the bill, the ne& st^ute would 

-apply. ..^ ^i^.., .-j.^ ^ - . 

Undar^seption 11^, ab action ffl# infringement of a copy= 
righted wofk by means of a computer mouII^ necesfrarilyi^ba tf^ 
federal aotio'n brought under the hew Title 17. The court, Tn * 
deciding the scope of exclusive rights tn^ the fcomputer area/ 
Would first need to daternfline the applicable law, whether 
State commoti Jlaw or the Act. of 1909* tfaving tetemined whl 
law was applicable, its decision "would ^depend upon its inter- 
^pretation ofjjrfiat that law. wA on the point on the day before 
Che ef|ective date of the new sfratS|^e*. 28/ i. 



A ieccion of tha-Reporjc also deals with Title 
esCablish a National Comaissipn to study and compilfe dat^ 
similar to that of S, Rep, 90^640, cited above. ^---^ 



n of the bill ''to 
29/ % 
^ " in language 



S, 1361 was referred^^the Senate Cosmerce CoHmittee on July 9, 
1974 , anr then reported with sGver|l^endments on July 29, and was passed 
by the Senate on September 9th of the same year, " ^ 



28/ at 134. 

2 9/ Id. at 208, 
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' Inihedlately aftv the aenat. had paiaed S. 1361, Senator McCleUan 

introduced 3976, stating, "...UJt i. douiStful that the House of Repreaenta- 

tivei wai ha^ Cine in/E^B Congreii to complete action on thW copyright 

revisibn bill which waaXpt paaied by the-Senate. There are ■everal pro- 

visions of the omnibu^bm' which .reqwir* f«ttoa before the a^ournBent of this 

Congcess .... Hit la desirable to eitabUBii this year the Nafcipnal CoBiiniision 

which is provided Eor in titlte 2 of S ., 136l' td/*repate for the re.olution of 

the-copyright^ffsues ^hich. ake arising from ^he rapid development of new,, 

' J 30/ >^ , , ■ 

Cechnolbpyr' ^'u ' _ , ^. 

; The .Senate cpaaidared and passrid the bill that Bame September 9,, 



1974 



/4 



Thjf^Housa Judleiary /subcommittee hald m hearing on 8. 3976 pn Novem- 



ber 26, at which th^ Register of Copyrights aupported Title II pt the bill: 

The inadequacy of the present Uw to deal witK the 
. ' problems arising from the use of ^Qopyrighted works In com- 
puter systems is certainly something that no one can deny* 
This is still in a developmental stage* We really have 
no expedience with the copyright patterns — the cQncepts 
and the aeeds that will arise from this new technQlagy. 
In the many discussions that took place on this subject 
the feeling was that ,what was being expressed on both 
sides were fears rather than facts* As the result, there 
was a genuine emphasis. on the part of both the users and 
^ the potential users the one side, and the authors aAd , 
the copyfight owner.s'on the otherv to have a study of this 
subject, so that they could base their suggestions on facts 
rather than fears. 

The revision bill literally does nothing to solve this 
proMem. The compromise^ if you can call it that, was to 
specify expressly that the status quo would be pfeserved* 



30/ 120 Cong. Rec. 30516 (1974) 
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In other wDrdg, whatever is the copyright law now with 
"spect to. computer uses of copyrighted ^fck^ 
^ the Iftw^ This is not vary desirable as< ^legislative sola- 

, ^otif but it was tied in directly with the understahdt^^ 
. that a Conaission would be operating in this area, and would 

^ b€ studying and rtcommendlng on a rather short deadline, 31/ 

The House Gomaittee on the Judiciary. amended Seetion 202(3) of 

Title II to include '*that at least one of the four publle members shall be 

selected from among experts^ in consumer protection'^ affairs'' and reported 

S, 3976 on December 12^ 1974, with a dissenting view by Rep, Robert F. Drlnan 

^ . 32/ 
J opposiftg the establishment of the Gopiiisslon/ 

^be House of Representatives considered and pasied S, 3976 off 

> -- •• 

December 17, 1974, and President Gerald R. Ford signed the bill on 
1 33/ 

December 31, s- , 



.THE NINETY-FOURTH CONGRESS 

- ^ ^ I 

The Copyright Revision Bill came before Congress again early in 
the 94th Congress when Senator McClellan Introduced S. 22 on January 15 ^ 197S, 
and Representative Kastenmeier introduced H.R, 2223 on January 28, The bill - 

^ i ^ ■" 

was substantially the same as S, 1361 j which had pasaed the Senajte in the ^ 
previous f Congress , 'ihfe Seriate Judiciary Committee reported S. 22 on 



Nov 



ember 20, 1975. V xiThe Seni 



1976, «v 



abe unanimously approved S, 22 on February 19, 



'31 / Copyright Miscellany r Hearing before the .Subcocm. on Courtg, Civil 
Liberties , and the Administration of Justice of the Ho use ConnhT of the 
Judiciary on S, 3976 , 93d Cong., 2d Sess. 6 (1974). . , ■ ' / ^ 

32/ H.R. Rep, No. 1581, 93d Cong., 2d Sesa. 17 (1974), 

33/ Pub..L. No, 93"573 (1074), ^ 

34/ S. Rep, No, 473, 94th Cong., 1st Sess. (IsiS), 



In the meantime the House Judiciary Subeommittea had hm^n 
- . ' ^ 35/ ^ 

holding\hearings on H.R. 2223, during whicjv the following wicnastas diseussed * 

QOmputsr^relaCed ismumm-f ;y * - v 

Page ) V 

\ Bella L, Linden, Linden and Deutseh^* 311-13 

* ' Edwin Meelli Educacional Media" produeara Ass 'n * / , . 321 
Paul ZurkowaJ^t.,^ InfOraation Industry ^ ^ ^ 
Association . . , \ * V . • / . , 332-40, 366-67 

The' Copyright Office submicted to the House Subcomittee a series 

of eighteen briefing papers on issues raised by H.R. 2223. The seetion on 

"Computer Uses of Copyrighted Works'* outlines the background of the issue ind 

includei sui^ariei of the arguments for and against -fconaidering "input" as 

^infringement, a statement of the tasks to be undertaken by (the , National Co^ssion 




36/ 

on New T^hnological Uses of Gopyrighted Worka , and an analysis of Section 117, 
The House Subcomittae then held public markup sessions on H.R, 2223 

feported the bill on August 3, 1976.^ The full Judiciary Comnittee of the 

^ ^ 37/ X- 

House' reported the bill without further amendment on^ September 3. .~ 

. ' The Comittee of Conference reconciled the different veTsions of 

the^bill as it had been /approved by the Senate and House o^^Rapresentatives and 

issued its^aport on S^tember 29, 19^76. . Both HouBes of Congress ^ approved 

the Conference CoEn^tee version of S. 22 on September 30, 1976, and the Revisibn 

Bill filially became law when President Ford signed it on October 19. ~ 



^ Ciopyright Law Revision^ Hearings before the Subcom. on Courts, Ci vil 
Liberties, and the Admini^ration of Justice, of t he House Judiciary COf^~ 

on H.R. 2223 7 9'4^h Cong., Isc Sesirri975). ~ —~ 

M/ at 2075,* ^ ' \ 

27/. H.R. Rep. No. 1476, 94th Cong., 2d Seas, (1976). 

J8/ y.R, Rep. NoV 1733, 94th Cong., 2d Sess, (1976). 

W Pub. L. No. 94-553 (1976). 




A SUHMRY OF THE LEGISLATIVE HISTORY Qf THE 
. ~ " PHOTOCOPY ISSUE 

. ' '" ' ■ ' ' • . * 

In 1955, the Copyright Office began rftsonsoring, prior to any 

Ugislative action on revmng the exisfc^g 1909 law, a series of 34^tudies 

on copyright law and practice for the Senate Judiciary Subcommittee on Patents 

Trldemarks, and Copyrights, Studies Number 14 «nd 13^ ^Falr Use of Copyrighted 



Works'vby Alan Latman and *^Photdduplicat;ion of Copyri|hted Material by Librariefi 

^ ' 40/ ^ 

by Borge Varmer , respectively ^ appeared in i960, 

% 

After examining the status of fair use under American case lawj 
previous proposals for legislative revisions and the laws of other nations,' 
Latmah summarized the issue as follows^ 

1, Should a statutory provision concerning fair use be introduced 
into the' U.S. law? 

2, If so.: , 

(a) Should the statute merely recognize the doctrine in 
general terms^ and leave its definition to the courts? 

(b) Should the statute specify the general criteria of 
fair use? If so, what should be the basic criteria? 

3, Should specific situations be covered? If so, what specific 
specific situations? 41/ ^ . 

Varmer followed the same fdrmat in his study on photoduplication 
and made the following summary of the basic issues: 



^/ Copyright Law Revision; Studies Prepared for the Subcom, on Patents , 
Trademarks, and Copyrights of the Senate Com, on the Jud iciary, CoTOittee 
Print , 86th Cong, , 2d Sess, (I960) ~~ ^ ~ ~ — 

41/ Id, at 34. 



The following appear to be the primary questions to be 
considered ,^ * ^ . * i 

1. ^hould the copyrighc statute proyide expressly for fhe 
photocopying of copyrighted works by libraries? If sol 

(a)'Should the sCaCuCe merely provide , in general termSy 
that a library may supply a jingle photocopy of any work to 
any person for his personar use in reiearch and scudy? 
/V / A, " (b) Should the sCaCuCe specify limitations and conditions, 

with respect toi . 

(1) the kinds of library institutions that may make 
and supply photocopiei? ^ 

(2} the purposes for which they may make and supply 
'ghotocopies? 

\^ (3) the conditions under which they may make and 
supply photocopies? 

(4) the extent to which they may phococopyt under the 
specified ceriditionSp the contents of (I) periodicals and 
(2) other publications? 

(50 the kinds of published material , ifjanyj which 
^ ' they^may not photpcopy? 

(e) Should the statute .provide for photocopying in general 
terms (as in (a) above) subject to limitations and conditions " 
to be prescribed by administrative regulations? 
^ 2. Instead ofi a statutory prescription , would it be preferable 

to encourage the libraries , publishers , and other groups^ concerned 
to dfevelpp a working arrangement^ in the nature of a code of practice 
to govern photpcopying by libraries? 42/ 

' .Cojments on this study by the following individuals (with their 
^affiliations when given) are appended to the text: 

; ' , * Page 

Philip B. Wattenberg * , * , 73 

Robert Gibbon ^ Curt^is Publishing Company i , . , , , # * * , , 7^3 
Harry R. Olssoni Jr^ . , 74 

Elisha Hanson ^ . * * . . . . . , *\^. 74 
Melville B. Nimmer 75 
Edward Freehafers Joint Libraries Coraittee 

oh Fair Use in Photocopying , , ^ * . 75 
William Fidler 76 



Sixteen'yeata later, following numerous Congressional hearings and 
severar attefffpts at revising the law, these queatioft^ werenanswared by'^the 
Copyn^ght Act of 1976, . ^ , 



42/ * Id\^ at 66/ . - ,^ «^ 



On ' ' ' 

^ X 
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lo July, 1961, the House Cofflaittee on the Judiciary issued a 
report containing "the tentative recomendatidns of the CQpyri|ht Of flee 
for reviston of the law." It va^ *'i^sued for the purpoai of inviting 
all peraons concerned to submit eoanents and suggesticiks 




43/ 



language ; 



The report dfealt with photocopying by libraries in. the following 



: Library photocopying/ The report would permit a library'to 
make a single photocopy of material ;in its ^ilctions for rese^eh 
purposes under explicit conditions, 44/ . . 



- 2, PHOTOCOmNG BY LXBRARIES 

a. Statement of the pr oblem ^ 

The application of the prineipla of fair -\isa to^ the making of a 
-photocopy by a library for the use of p#rwn ^gaged research ii 
an important question which merits special consideration. This ques- 
tion hai, not been, decided by the courts, and it is uhde^ tain how far a 
library may go in supplying a photocopy of copyrighted mater>ial. In ^ j. 
Its collections. Many JLibraries and researchers feM that this uhcer- 
tainty has hampered rWearch and should be reso].vtfd to petfmtt the 
making of photocopies: fpr research purposes tj^he fullest extent com» 
pati'ble with the interests of copyright,, owmts, . ^ 

Scholars have always felt free to eqpy by hand from the works 
of others for their own private research knd study. Aside from the 
impossibility of controlling copying done/in private, the acceptance 
□f this practice may have been based on the inherent limitatlona of 
the extent to which copying could be done by hand* But copying has 
now taken on new dimensions with the development of photocopying ^ 
devices by which any quantity of material can be reproduced readily ' 
and in multiple copies « ^ ' , . 



ERIC 



43/ Copyright Law Rfivisfon: ^port of the Register of Copyrighti on the 
General Revision of the U. S. Copyright Law , House JudiciarvCoimi t tee 
Print, 87th Cong,, 1st Sess, iii {.I96i; Ifootnote Witted) . 

44/ Id . at V- ' ' \* 
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,/^searchers need to have available, for referenciV/and study, the 
growing mass of publishad material in their partieular fields . This 
is true especially, though not solely, of material published in 
scientific, technical, and scholarly jourrfals. lesearchers mufit rely 
on libraries for much of Chis material. When a published copy in a ^ 
library's collections is ridft available for loan, which is very often 
the dase, the researcher's need can be met by a photocopy. 

On the other hand, the supplying of photocopies of any work to a 
Bubstantial number, of researchers may diminish the copyjright owner's 
market for the work. Publishers of scientific, tech^tCal , and 
acholarly works have pointed out that their market/fs small;, and they 
have expressed the fear that^if many of their poftintial subscribers 
or purchasers were furnished with photocopies , /they might be forced 
to discontijiue publication. 

Approach to a SQlutioni single photocoiHes for research use 
As a general premise, we believe that AhotQCopying should not be 
permitted where it would compete with the iublish'er's market! Thus, 

ag^yearcher wants the whole of a publication; and a publisher's 
copy IS ^ailabU, he should be expected to| procure such a eopy. 

In situations where it would not be likely to compete with the 
publisher's market, however, we believe that a library should be 
permitted to supply a single photocopy of material in its collections 
for use ;in research. Thus, when a researcher wants only a relatively 
small part of a publication, or when the work is out -of print, 
supplying him with a%ingle photocopy jwould not seriously prejudice 
the i^nterescs of thfe copyright owner, A number of foreign laws per^ 
mit libraries to supply single photocopies in these c ircimistanceL 

c. ^i^ltiple and comercial photocop ying 

The question of making photocopies has also arisen in the situa- 
tion where, an industrial concern wishes to providejmultiple copies 
of publications, particularly of scientific and tec4inical journals to 
a number of research workers on its staff,. To permit multiple photo- 
copying may make serious inroads on the publisher' d potenttaU market 
We believe that an industrial concern whould be expected to buy the 
number of copies it needs from the publisher, or to get the publisher's 
consent to its making of photocopies. 

Similarly, any person or organization undertaking to supply photo- 
copies to others as a commercial venture would be competing directly 
with the publisher, and should be expected to get the publi sher ' s con- 
sent . ^ 

There hae been some diecusBion of the poasibility of a contracCual 
arrangement whereby induatrial concerns would be given blanket permie- 
sion to make photocopies for which they would pay royaltiee Co the 
publiflherB. Such an arrangement, which has been made in at leaat one 
foreign country, would seem Co offer Che beat iolution for the problem 
(It multiple and conmercial photocopying. 

/' 
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d, Recoimanda tions * - 

The .tatute would permirrftUbrary, Whoae collecaooB ar^ 
available Co the public' withouc charge, to enpply a eingle photocopy 
of copy.pghted material in it. collections to any applicant under 
the following conditionii . , 

(a) A single photocopy of one article in any iBBue of a = 
periodical or of a reasonabl-e part of any bther publication, oay^be 
Bupplied when the applicant etates In writing that he needs and irill 
use such material aolely for hla own reBearch. 

(b) A . single photocopy o/. an. entire publication may be supplied 
when the applicant also states in writing, flpd thtf library is not 
otherwise mfora^d. that a copy is not available from the publisher 

(c) Where the work bears a copyright notice, the library should 
be required to affix to the photocopy a warning tH>at the mffterial 
appears ^to be copyrighted, 45/ n . ' - 

A meeting convened by the Register of Copyrights to discuss 

the Report took place on September 14. 1961. Comments on thj photocopy" 

provisions quoted above are contained in Copyright Law Revision. Part 2 

Written comments from the following individuals and organizations also 



46/ 



appear in the document: 



i 



American Book Publishers Council afd 
American Textbook Publiehars Institute 
Authors League of America, Inc * . , . r . 
Ray W. Frantz, Jr% 

Harry 5. Henn , . , . , , 

David Hughes, Harvard University , . , , 
"Irwin Karp 
Horace Manges 

Joseph A. McDonald . . 

Motion Picture Association of Amaricaj Inc. 
Harriet F. Pilpel and Morton David Goldberg 
K. S. PifEer 
Johii Schulman , * * . l\ 
^Satauel Tanrieribaum . . 

John F. Whicher . 

Writers Guild of America , . , . . 



, ' Page 

- . . . 227 

. i ,293 
, , . , 303 
^ , . 307-8 
315/321-2# 
, . ,325-e 
^ , . . .331 
. , , . 351 
^ . , . 381 
.\ f .387 
^ , . . 389 
... 395 
> ^ 403-4 
^ : . . 412 ' 




45/ at 25. / " ^ ^ 

46/ Copyright Law Reyi s ion , . Par t 2: DiscuSBio^ and Co^ents on Report of the 
Register of Copyrights on the General Revisiort of the U.S" . Copyright Law 
"'^"se Judiciary Conffliittee Print 87th Cong., lat Seas. 3 1 ( 1963)/ 



A-25 



7 



I 



A third report in this series, issued in September. 1964. contains" 
."he 'oiiowiH| pBoposed Bection. . • 

BY itLI^t.«^"-J*"°'^^ o/iXCLUSlVE RIGHTS: COPYpG AND RECORiblNG 
BY LIBRARIES. Notwithstanding the provisions of section 5 any l 
library whose coll«ceio„fl are available to th« public or to rrLarchere\ 

'° duplicate, by «y procelf 
rnelud.ng photocopyxng and sovod recording, any work in it.^ collL" 
, cions o.ther Chan a motion picture. „ri ,o^upply a single copy or 
4.sound recording upon Mquest.,but only^under thrfollowing conditions- 
tion to T \ '"^ "'i' ^titled, without, further investiga- 

Er:^::,-is;L%:rfL^forofp:ri^dL°^ 

sound recording of a ai„ilerly , Lall par^ 0":^; other 7^1^' 
(b) the library shall be entitled to supply a 



canno, readily^e obtained fro„ trade's^urcls? ''' 
appear: ^f^e^ifpyry tad ^ 

A diacuasion of Section 7 appaara in the transcript of a „eeting held 
ac the Library of CoAgreas on February 20. 1963 ^^he following organisations 
and individuals aubtnicted written responaefl to 1he Draft: v 



• Amerionn Textbook Publiflhers InscTtute 

'RobPrc D, Franklin, Toledo Public Xibrary.' "7-40 

Alan Green j . . . j/^ 

MfllviUe B. Nimer.'uCLA Law School" ■ - u^^ . . ^yn 
Harold Orenseein ' " • • . 400 

George Schiffer . ' ' • ' 

Mark Van Doren .... ' ' ' • 418-19 

Philip B. WactenberB • .442 

^ ■ • ' 443-44 

Thoa. co^enting on Che proposed Se<:t ion I found several phraoea 
.d.aturbing^. they ^queec ioned^ cbe definitions of "reaaonab/inveecigacion'. 
aiid "rekfny obtainedmoh frade aoUrces" i«' parcicul ^ 



Co„tto. P,;^ ,, BBth Cong", ,d s...:t UnlC — " ^""'""y 



48/ Id. at 159. 
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Adaitianal responsefl to m p-opoaed B^f^tion 1 «ppMr in vh^ fourth 

\ : 49/ 

folume of the seriea: 



American Book Publiahe^i Coottri.K Inc 
American Book PubUsh*^rs Ccunctl^ inc, ^^rf 
toerican Textbook Publ^ehf^,^ I&fititutft 
Amarican Council of Le*iroed Soaifttie^ ^ 
Amerio^' Inntitute of ^hyrsies . , * 

Joint L:ibrftriefl C^oim^f*!*^^ on F«ir U^*3 iv, 

Photocopyirig , ^ . 
AuthoTfl Lea^uic toer^ns ^or 
Roberf D . ^'t ^nk. \ i n ^ 
Music L^ brsry *i «^ ^ o ^ ' , ^ 

Music . .Pub 1 1 eher --i^'^- 
"Nat: looaJ. ^sjihiiovm n-^^ 4 .^.^^.-^ ^.^ v , 



. Bill 



During rh^ ^f5r/^j7^,j flarh ^'^^t v s-u *j . ^ , - * 

% ■ . _ 

of tb*^ 1964 RnviH,.n ^(P ^cr, :..rnd..c^d; 3008 m^. fcCl^lUr^^^n JnAy 20, 
1974, H. K Xy^i,^ hv ^r. CelUr .Xn. J^iv W 17154 i^^ . St / Ong- 

on All guar 11, 1 "^^^ , 7 

.Th** tp»t of: th^ n:n coMante on it appea?^^io CoDyirislit l^^^R^v^^ 

S*?r:Mong Ha)(r) fni 6 4r6 Dertmeat to the matter:, hownv^r 

I S ^ yift:\xiMiyf. rxghfi^ in copyrighted worke. 

(m) Q^^^rft} ^ccpc of copyright, ~ Subject to ^ecr:ionB 6 
through tbf .voe-'of copyright under this tifcla has the escrlu- 

siv*' riy;hc^. ro . .^hoxrize any of th- ^oUo^Angi 

(^^ -;prn^v^ .opyvighte^^ ,orke i ^ 



nODlin?^ t ft on 

^nd Ccnnmente . wh^nv Judici'^-y ^^o^^.itte^ IntV 89th Oooi , U t: S'se / 11965) . 
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§ 6, Limitations on exclusive rights! fair use. 

. * NQthwithstanding the provisions of section 5, the fair use of 

a copyrighted work to the extent reasonably necessary or incidental 
Jo a legitimatejpurpoae such as criticism- cp^ent , news f^srtini :^ 
caching, scholarship, or. research is not an inf rijigements^f ' , 

copyright. In determining whether the u^e made of a work In • / \ 

any papicular case if a fair use, the factors to be consi^red i , ^ 

shall includei v ^ 

J the purpose and character of the use; 

j (2) the nature of the copyrighted work; 

n) the amount and substantiality of the portion used in \ 
relation co^ the copyrighted work as a whole; and \ 
i (4) the effect of the use upon the potential market for or 

\ value of the copyrighted work, i 

The Register of Copyrighta convened a meeting on August 6, 1964, ^ ^ 

' ;n New York City at which brief testimony on photocopying wts presented. ~ ' 
rhe General Electric Company also subnitted a brief conment on photocopying.—^ 

The 1965 Revision Bill ' 

In light of the conmients rec|ived on the 1964 b'u^ , two new bills 

.(H. R. 4347 and s. 1006) were"^Wod^eci' in the 89th Congresa on.fFebruary 4 

1965. Copyright Law Reviaion.. Par^,^ contains the 1965 bill in suomary. 

AppendiK fl is a/omparacive tflble/S+ro^fng the language of the then-currant 

low, the'1965 fnd 1964 I^'/is^.4i 1 1 s' and the 1963 draft^ ' ' ■ ' ^- f)^"^'. 

The .Supplenientary Report ■'repTesents an of fort to state ... the 

thinking beWid the language of the 1965 bill and, in many cases, the ' 

• . 54/ 

argumentB tor and ngainst par t icu la r^ prov i a i ons . " ~ 



51/ Id . at 103 , ' 



yil Id; at :'70. 
— i ~ 



537 Copyr.ght Law Revision. Part h: K..ppl ementary- Report of the Register of 
BiU. H«u«« Judiciary Lomm.ttee Print, 89th Cone., let Seas. H9bbJ. 



54/ Jd . V 1 i i . ' 
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In the portion of the Report on Fair Use the Register; explained 



why, once again, the 1965 bill did not directly .deal with photocopying? 

55/ 

In a way the conments on section- 7 of tKe preliminary draft 
represpnted an interesting case study. Oppoeition to the pro^-^w 
vision was equally strong on both sidefl but for exactly oppoaite^ 
reasons, with one side arguing' that the provision would permit 
things that are illegal now and the other side miintaining that 
it would prevent things that #re legal now. Both agreed on one 
thing: that the section should be dropped entirely* We also 
^ . , became convinced ^hat the provision w^Uld be^a mistake in any 

event.. At the present time the practices, techniques, and 
_ , devices for reproducing visual images and sound and for "stor- 

ing" and '^retrieving" information are in such a stage of rapid 
evolution that any .specif ic statutory provision would be likely 
Co prove inadequate, if not unfair or dangerous, in the not too 
distant future. As important as it is, library copying is only 
one aspect of the much larger problem of changing technology, 
and we feel the statute should deal with it in terms of broad / 
fundamental concepts that, can be adapted to future de^Jop- 
, ments . ' . 

The decision to drop any piovision on photocopying tended 
to increase the importance att^hed to incliJding a general sec-- 
tion on fair use in the statute. Thus, in the 196,4 bill, fur- 
ther language was added to section 6 in an attempt to clarify, 
the scope of ^he doctrine of fair use but without freezing or 
delimiting its application to new uses 

T^is language elicited a large body of comnents, most of 
them critical. Without reviewing th^ arguments in detail, it 
can be said in general that the author-publisfter groups ex- 
prassed fears that specific mention of uses such as "teaching, 
scholarship, or research" could be iaken to imply that any 
use even\remotely connected with these activities would^^be a., 
"fair usdr.';< On the other side, $eripus objections were raised 
to the use of qualifying language such as "to the extent reaeon- 
ably necessary or , incidental to a legitimate purpose" and "the 
amount and substantiality the portion used * * 
% addit^n. tp opposiiig this language as unduly^ restrictive, 

Y ^ group of edtfeational organisations urged that the bill adopt 

a new provision which would specify a number of activities 
involved in teaching and scholarship as completely exempt from 
copyright control. In. broad terms, and^ with certain e^xceptions , 
the proposal as it evolved would permit any teacher or other 
parson or'^organization engaged in honprofit educational accivi- ^ 
, i ties to make a single copy pr erecord of an entire work, or a 

^ , ; reaaonable number of ccrpies of "excerpts orvquotations , " for 

use in connection witH tfhose activities. It was argued that * 
these privileges are a necessary part of feood teaching, and 
^ that it is unjustifiable to burden educ^tobs with the need 



— — ' ^ — -t- 

55 / Jee p. A-25, supra . 
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to buy copies for limited use or to obtain advaa^e elearaftceg 
and pay royalties for making copies, « Thesft proposals were 
opposed very strongly by authors/ publishers, and other copy^ 
right ovners on the ground that in the short run the reproduc- 
tion of copies under this proposal would severely diminish 
the raarjckt for their works, and that tha ultimate result would 
be to deitroy the economic incentive for the creation and public- 
cation of the very works on which education depends for its 
existence. It was suggested thac^k clearinghouse for educa- 
tional materials, through which it would be possible to avoid 
problems of clear"lnees, is a practical possibility for the 
, near future * 

For reasons we have already discusaed at some length, we 
do not favo^ swefping, across-the-board exetaptions from the 
author's exqlusive /ights unless an overriding, public need 
can be conclusively demonstrated. There is hardly any ^public 
need today that is more urgent thpn education, but 4e are con-- 
vinced that this need would be ill^aerved it educators, by , 
making copies of the materials they need, cut off a large 
part of the revenue to authors and publishers that induces 
the ^^creation and publication of- those ^materials . We believei 
char a statutory recognition of fair use would be sufficient^ 
to serve the reasonable needs of education with respect to 
the copying of sho^t extracts from copyrighted works , and 
that the problem of obtaining clearances for copying larger 
portions or entire works could best be solved through a 
clearinghouse arrangement worked^out between the educational ' 
groups and the author-publisher interests. 

Since it appeared impossible to reach agreement on a 
general statemen^^ expressing the scope of the {air use 
doctrine, and since in any event the doctrine emerges^ from 
a body of judicial precedent and not from tffe statute, we 
decided with some regret to reduce the fair use section to 
Its bareat essentials. Section 107 bf the 1965 bill there- 
fore provides: 

I Notwithstanding the provisions of section 106, the fa-i^ 
Luse of a copyrighted work^is not an infringement of copy- 
right. ' ■ . ' - A? 

We belieye Chat, even in this form, the provision serves a 
real purpose and should be incorporated in the statute* 

The author-publisher interests have suggested that fair 
use should be treated as a defense, with the statute placing 
the burden of proof oh the user. The educational group has' 
urged juat Che opposite, that Che stacute should provide 
that any nonprofit use f&r educaCional purposes il presumed 
^'\^'k,'* ^'^^^ ^-^^^ copyright owner having the burden 
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of' proving otherwise. We believe it would be undesirable to 
adopt a special rule placing the burden of proof on one side 
or the other. When the facts as to what use was made of the' 
work haye been presented, the issue as to whether it is a 
'*fair use" is a question of^w. Statutory presTOptions or 
burden-of-proof provisions could work a. radical change in the 
; meaning and effect of the doctrine of fair use. The intention 

of Mction 107 is to give statutory affixation to the present 
judicial doctrines not to change it, 56/ 

] ' /V' 

Subconraittee No, 3 of the House Comittee on the Judiciary held 
u ' 57/ 

hearings May, June, and August of 1965, A number of witnesses presented 
testimony and ^statement a on photocopying ispues: 

- - • Page 

Kenneth B, Keating, American Book Company, etc, , , , , , 63-6k 
Lae Deighton, American Textbook Publishers Institute . . ,68, 73 
Elizabeth Janeway, Authors League 100--1 

John Hersey, Authors League ,,,,,,,, 103 

Dan Lacy, American Book Publishers Council , , , , , i20--l, 127 
Horace S, Manges, American Book Publishers Council, ,131, 139-^40 
Rutherford D. Rogers, Joint Libraries Comittee 

on Copyright 448-^49, 452 

Charles F, Gosnell, American Library Association, , 460--2, 471^2 
Robert T, Jordan , , ; ,/| , 464^5, 468-70 

Robert H, Bahmer ^ General Ser^ffe^ Adminiitration , . , ,ai'10^16 
VAnthony J, iCelebrezze , ^Dept , ol Health, Education and * 

Welfare J . 1131-32 

Alanson Wil lc4x,#DepC . of Health, Education and 

Welfare 1132-33 
Julian P. Boyd, Society of American Archivists, etc, , , 1140-43 
Majtwell C, Freudenberg , Dept, of Defense ^ , 1164 

Mark Carroll, Association of American University Presses . .1216 
Bella L, Linden, American Textbook Publishers Inst, , , . . 1420 

1430-2, 1435, 1438-52, 1460 

Carl P, J, Overhage, M,I,T, 2455 

Howard A, Meyerlioff with Gerald Sophar , Oomittee 

to Investigate Copyright Probl fi . 1471-83 
Ralph H, Devan, Raymond H, Herzog and Charles Lauder, 

MinneaoCa Mining and Manufacturing. , . , . , .1497=1508 



36 / Copyright ^Law Revision , Part 6, supra note 52, at 26 J 

57 / Copyrigh<[ 4m^ . Revision,- Hearings before Subcomm, No, J of the Hou se 
Gofl^ittee on tTle'jSjiciary on H,R. 4347, H,R^ 56gO. H,R, 6B31, H.R, 6835. 
89th Cong,, 1st Seas, (1965), ~ " " " 
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iyleLndwick and Francis Old, Williama and Jilkins. . . 1511-18 
Frederick Burkhardt and Martin F. Richman, American 

Cnunei^l of Learned Societies 1550, 1555-57 

Fred S, Siebert, Michigan State Univeraity. , , , 1563-64, 1566 
Frank C. Campbell / Music Library AssociaCion 1575 
. ^ Gerhard Van Arkel , International Typographical Union . I [ 1650 
Harry F, Howard, Bdok Manufaeturers * Assoc. . 1666-67 1674 

Irwin Karp, ^Authors League 1 755-61 A 1765-69 

Melville B. Nimmer , ^ UCLA Law S^^l , , . , , ^ 1810-13 , 181 7-18 
William D, Barns, West Virgini^^niversity* 1887-88 
J, C, Wilson, Xerox Corporati/nTX. , . , . . ^ . . , , .1930 

/ \ ' ' * 58/ 

During August 1965 hearingsYon sL io06 were also being held ~ 

^ at which the following individuals submity^ statementa or testimony on 
photocopying: 

Alanson W. Willcox,.Dept. of H.E.W. pp. sPff 

Abraham L. KaminatBin, RegiBter of Copyrighta . ^ T^. . . 69-70 \ 
Harold E, Wigren, Ad Hoc Conmittee... 84-93 
Harry N. Rosenfield, Ad Hoc 

Committee • / ■ • 118-27. 129, 132-36. 148-49 

Charles F. Gosfaell , American Library Aasociation .... 136t=38 

Fred S. Siebaft, American Council on Education . 144 ^ 

Mar^Carroll/, Ameri,can Aasoc . of University PreBaea . 180 
Kennrt^£^y«eating. repreaenting publiehere '219-20 

On October 12. 1966, the House Comittee on the Judiciary iaaued 
a report to accompany H.R. 4347. the 1965 Revision Bill.=^ Several, changea 
relating to photocopying had been incorporated into the bill- Section, 
107 reinstated^he "factors to be coriaidered" in determining fair use from 
Section 6 of the 1964 Revision Bill. ^ 

§ 107. Limitationa op excluaive rights ; Fair uae 

Nothwithstanding the provisions of Bection 106, the fair use of 
a copyrighted work, including , such ifee by reproduction in copiea^ 
phonorecorda or by any other meana specified by that section foY ' 
purposes such as criticism, commertt , news reporting, teaching 



Mh ^°Py"8'^^;^«^^ """; Hearings before the Su6comm. on Paten ts. Trademarks 
|By^Pmahi££i the senate Judiciary Co;., on S. iUU6 . hp.h ,~T^' 



■ U965). 

59/ B.R. Rep.'No., 2237 . 89th Cong.. 2d Seas. (1960). 
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.scholarihip, or reBearch, i, not an Infriniement of eopyrieht. In 
deterBining whether the use made of « work in any particular c«« 
IB a fair uae. the factori to be coo.idered ihall include — 

li) the purpoae and character of the usei 

^2) the, nature of the copyrighted work; ' * 
. the pount and subBtantiality of the portion med in relation 

to the copyrijlhted work as a whole- and , -^'■lon 

(4) the affect of the uae upon the potential market for or value 
,, of the copyrighted work. 

• . . 60/ 

The analyBis and diicuosion of this section"" address )fair use 

Vlth^ the classroom setting as had most of the testimony and diecusaion 
prior ^o that time, " - - 

, The Housk Report made this comnentary on the subject of library copying: 

(Bjoth the' American CouLil of Learned Societies and tK^ 
Departnenc of Health, Education, and Welfare argued thaAthe 
problem is too important %o be left uncertain, and propoLd 
adoption of a statutory p^viBion allowing libraries to {pply 
single photocopies of mate^al under. limited conditions./ 

As in the case of reproduction of copyrighted material by . 
teachers for classroom use, ike conmittee does not favor a 
specific provision dealing with library photocopying. 

Unauthorized library copying, like everything else, must be 
judged a fair use or an infringenent on the basis of all of the 
applicable criteria and the facts of the particular case. Despite 
past efforts, reasonable arrangements involving a mutual under- 
standing of what generally consititutes acceptable library practices 
and providing workable clearance and licensing conditions, have 
not been achieved and arc overdue. The committee urges all concerned 
to resume their efforts to reach an accomodation under which the needs 
of scholarship and the rights of authors would both be respected 61/ 



This version of the ReviBion Bill added a new section dealing with 




fit archives 



§ 108, Limitationo on exclusive rights; 
archival collt*ctions 



Reproductibn of works in 



Nothwichstanding th^ provisions of section 106, it is noc an 
infringement of copyright for a nonprofit institution, having archival 
custody over coriectiono of manuacripta. documents, or other unpub- 
lished works of value to Bcholarly research . to reproduce, without 
any purpose of direct or indirect cofflmerciai advantage, any such 



60/ Id. at 5i 



tl/ Id, at 65. Cf, 8 
at 



£S' supra BtiitcmentD of Celebrez^e. WiUcox, and Burldiardt 
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work in its colleeclons in facsimile copies or phnnorecords for 
purposes of preservation and security, or for deposit for research 
^usa in any other such institution* 



The discussion ofpeccion 108 in the Report explains the inclusion 



£ this section: 



SEGTIOH 108, REPHDDUCTION OF WORKS IN ARCHIVAL COLLECTIONS 

\ 

Althou^ the cc^ittee' does hot favor special fair use provisions 
dealing withl the problems of library photocopying, it was impressed 
with the need for a specific exemption^rmitting reproduction of 
manuscript colleetiong under certain conditions,,.* 

The comittee has therefore adopted a new provision, section 108, 
under which a "non-profit institution, having archival custody over ' 
collections of manuscripts, documents or other unpublished works of 
value ti^cholarly research,*' would be entitled to reproduce "any 
such work in its collections'; under certain circumstances. Only unpub- 
lished works could be reproduced under this exemption, but the privilege 
would extend to any type of work, including photographs, motion pictures, 
and sound recordings. 

The archival reproduction privilege accorded by section 108 
wou^ld be available only where there was no "purpose of direct or indirect 
coi^ercial advaiftage," and where, the copies or phonoreeords are repro- 
duced in "facsimile," Under the exemption; for example, a repository 
could make photocopies of manuscripcs by microfilm or electrostatic 
process, but could not reproduce the work in *'machine-^readable" 
language for storage in an information system* 

The purposes of the reproduction must either be "preservation and 
security" or "deposit for research use in any other such institution," 
Thus, no facsimile cQpies or phonoreeords made under th is section can 
be distributed to scho lars or the public : If thev leave ph^ ^ ti^^.' 
that reproduced them, they must be deposited for research purposed in 
another "nonprofit institution" that has "archival custody over 
collections of manuscripts, documents, or other unpublished works 
of value to scholarly research*" 

This section is not intendedSo override any contractual arrange- 
ments under which the manuscript material was deposited in the 
institution. For example, if there is an express contractual prohibi- 
tion against V«roduction for any purpose, section IpS could not be 
construed as jus>>£ying a^violation of the contract. 62/ [Emphasis 
added*] *— 



6^/ Id. at 66. ^ 

* 

7 
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Thie version of the bill also added an "innoc^t infringer" clause 
in Section 504(c) ( 2)- which would apply in the following iostancei ■ 

In a case where an inatruecpr in a nonprofit educational 
institueion, who infringed by reproducing a cppyrighted work in 
copieB or phonorecord^ for use in the courBe /of face-to-face 
ereachmg accivities in a clasBroom or aioillp place normally devoted 
CO ins^ction, suetains the burden oflproving that he believed 
and had reasonable grounds for believing that Che reproduction wa. a 
fair use under section 107. the court in its discrecion may remit 
scatucory damages in whole or in part, 

Gongress adjourned before taking any action on this bill. 

THE NINiTIEIH CONGRESS J 

/ In the First Session of the 90th Congress Rep. Caller reintroduced 
the revision bill as H. R. 2512 on Ja^ary 17. 1967; S. 597 followed on 
January 23. On March 8, Che House Committee on the Judiciary reported 

64/^^^* ^J''°"*- Analysis and Oiscusaions for Sections 107 and 

108 are virtuartf identical t6 those found in H.R. Rep. 89-2237. The 
House of Representatives passed the bill, with several amendments on 
April 11, L967. • 



Meanwhile, Che SubcommitCee^on Patents. Trademarks, and Copyrights 
of Che Senate Judiciary CommiCCee held hearings on S. 597 in March and April 
of 196 7 .. 

The IranscripCs of these hearings, isflue^in Tour parts ."'^contain 
numerous references Co BCatemenCs on phococopying : 



63/ H. R. Rep. No. 83, 90th Cong., lat Sess . ( 1967). '^'^ 
64/ Id . ac 29. 

65/ Copyright J .M, ReviHion: Hearings before the Subcomm. on Patents . Tradi 

marks, and Copy r.hta of the Sena te Comm. on the Judiciary on S SfT" 

90ch Cohg. , lat SesB. ( 196 7r. — — — — — - ' ' ' 



/ 



HeFman Woukj AuchorB League of America • • , . * * * * * 38^42 

Authors League of America atatement 52^53 
Jesse W, Markhamj American Book Publishers 

Cquncil and American TeKtbook Institute , , ♦ . * , . , * , 64=73 

' Lee C * Deighton . , - s r * - * - 'J • * * * - * • - * * * * 84 
Howard A* Meyerhoff, Comi^tee t*y Investigate 
Copyright Froblemf Affecting Camunication in 

Science and Technc^ogy , ^ , 116='33 
Ad Hoc Comaittee (of Educational Institutions and 
Organizations) on Copyright Law Revision [Harold 

E. Wigren] . , . , . * 153 

Charles Goonell, American Library Association . * . 594, 600ff, 
Erwin C, Surrency, Joint Conmittee Qn Copyright 

of American ^Library Aseociationp Special Libraries 
Aesociationj Medical Library Association and 

AE^rican A8|iociation of Law Libraries dlS^-S 

James R, French » Book Manufacturers* Institute 678 

James H. Sampson, Allied Printing Trades Association * 696'-7i 700^1 

/ ' Robert A, Saltzstein, American Business Press * * * • 725^7 

NdTTOr^^R. Goodwin , , 745 , 748 

Willis^ Passano, Williams and Wilkins , , . 974-6 

Lj^le Lodwick and Andrea Widerman, Williams and Wilkins , . 977-89 

Horace S, Manges, American Book Publishers Council , , ... 1055 

C, G, Overberger, American Chemical Society . 1119-21 

Irwin Karp, Authors League ... ^. , 1150^56 

Cable television emerged as a serious and Idng-^lasting problem; thus, 

p action was taken on the Copyright Revision Bill in the 90yi Congress. 

1 

THE NATIONAL COhBllSSlON ON NEW TECHNOLOGICAL USES OF COPYRI$HTED WORKS 

By the summer of 1967 It had become apparent that the Revision Bill 
then before Cdngress did not deal with a number of copyright prf^Tems in 
computer-^related fields, dv^August 2 Senator McClellan introduced 
n bill (S. 2216) to. create a National Commiss ion* on New Technologicaf Uses of 
Jopyrighced Works. Further discussion of this bill is found in the portion 
^^f this Appendix dealing with computer = re lated ^orks . 

S. 2216 was passed by the d^enaCe on October 12 but the House 
it Representatives took no correopondl ng action during the 90th CQngress. 
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On January 2^ (legislative day of January 10), 1969, Senator 
McClellan once again introduced the reviaion bill in the Senate as S 543 
This bill combined most of the proviaionB of s. 597 and-s. 2216 from, 
the 90th Corigrese. When the Senate Judiciary Subcommittee referred the 
bin to the^fuU-Comoittee on December 10, 1969. Section 108 apecified ' 
the type of library which would be eligibli' for •■isolated and unrelated 
reproduction or diBtribution;- exeoptiona and the conditions under\hich 
copies could be made for patrons. 

§ 108. Limitations on exclusive rights : Reproduction by libraries 
and archives 

(a) Notwithstanding the proviaiona of section 106. it is not 
an infringement of copyright for a library or archives, or any of 
Its employees acting within the scope of their employment to 
reproduce no more than one^copy or phonorecord of a work or 
distribute such copy or phonorecord, under the conditions specified 
by this section and if: ; • . 

(1) The reproduction or distribution is made without any' 
, purpose of direct or indirect commercial advantage; and 

(2) The collections of the library or archives are (i) open 

to the public . or (ii) available not only to researchers affiliated 
with the library or archives or with the institution of which it is 
a part, but also to other persona doing research in a specialized 
field, 

(b) The rights of reproduction and distribution under'this section 
apply to a copy or phonorecord of an unpublished work duplicated in 
tacsimile form solely for purfoees of preservation and security or for 
deposit for^reaearch use inTaBother library or archives of the type 
described by clause (2) of/subsection (a), if the copy or phono- 
record reproduced is currently in the collections of the library 

or archi vea . *^ 

(c) The r'ight of reproduction under this section appliVB to a 
copy or phonorecord of a published wprk dupli'^ated in facsimile 
form solely for the purpose of repjacement of a copy or phono- ' 
record that is damaged, deter ior^at ing , lost, or stolen, if the 

library or archives has. after a reaaonable effort, determibed 
vthat an unused rep lacenient cannot be obtained at a normal price 
• *rnm commonly-known trade sources in the United States, including 
fluthoriEod reproducing services, 

■ ' 4 



■ %■ . • . . ■ , . ■ ■; 

W Thm righti of raproductlon and dittributlon under thla 
■ection, apply ei> t copy of a work, other than a nuBlcal work, 
a pictorial, graphic or ■culptural work, or a notion picture 
or other audio-viiual work, nade at the requeat of a uaer of 
the collection* of the library or archiveB, including a user 
who nakea hla requeBt. through another library or archiveB. if- 

(1) The user has eatablished to the satisfaction of the 
library or archives that an unused copy cannot be obtained 
■t a normal price from conmonly known trade sources in the 
United States, including authorized reproducing tervices' 

(2) Ihe copy becomei the property of the user, and the 
library lor archlvei has had no notice that the copy would 
be used for any purpose other than private study, scholar- 
•hip. Or raBearchi and 

' (3? Ihe library or archives displays prominently, at the 
place where orders are accepted r and includes on its order J* 
form, a warning of copyrights in accordance with requirements 
that the Register of CopyrightB shall prescribe by regulation, 
(e; Nothing in this section — , ' 

(1) shall be confstrued to impoie liabllicy for copyright 
in£finw»«nt ^library or archives or its employees for ' 

- , the unsupervised usi o£ reproducing equipment located on its ' 
premises; provided that such equipment displays a notice that 
the making of a copy may be subject to the copyright law. 

(2) excuses a person who uses such reproducing equipmenE 
or who requests a copy under subsection (d) from liability for ' 
copyriifht infringement for any such act. or for any iater^use 
of such copy, If it exceedB fair-^as%-B provided by section 107- 

(3) in any way affects th4 right Jlf fair uae as .provided by 
section 107, or any contra&p^al obligations asaumed'^by the 

• library^or archives-whe^ obtained a nopy or phonorecord of 
the work for its coltetftions, ) 

(f) The rights of reproducing or distributing "no mote than 
one copy or phonorecord" in accordance with this section extend 
to the isolated and unrelated reproduction or distribution of a 
single copy or phono^ecord of the same work on separate occasions 
but do not extend to cases where the library or archives, or its ' 
employees, is awape or has substantial reason to believe that it 
IS engaging in the related or concerted reproduction ,^rdistribu-^ 
, tion of oulciple copies or phonorecords of the same ^mrk. whethe/^ 
on one occasion or over a period of time, and whether intended^ 

.for aggregate use by one individual or for Beparate use by the 
individual mambSrB of a group. 

Section 504(c)(2) extended the "innocent infringer" status to 
Itl^rariana and archiviats as .oil a» to instructors in educational instituti 
Disagreement on issues related to cable television again fop*fftalLed further 
Congressional action. 



ons 
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< . , THE NINETY- SICOND CONGRBSS 

Senator McClellan Introduced a bill (s. 644) which wa«, apart 
• trm minor amendmenti, virtually identical to chat reported by the Senate ' 
Judiciary S^bconmlttee in the 91st Congre.a on Febrtjary 18, 1971. Aa the - 
Federal Comaunicationa Comia.ion wa, engaged irforoulating rule, lor ■ 
cable televiaion, the Senatrf took no action on S. 644. Public Law 92-140. 
for limited copyright in aound Recording a . ^ enacted during this ' 
Cone'reiB. 

■ , " *. 

THE NINETY-THiRD CONGRESS ' 

The 93d Conpeas saw the introduction of a Copyright Revision B 
with the same proviaion% as that of the previous Congress' S. 644. S. 1361 was 
introduced on March 26, 1973, and more copyright hearings were ffeld on 
July 31 and Auguat K , . 

— ' .^*'^. 66/ 

Tefltimony on phQtoeopyihg i^aa presented at these hearings" 

by the following individualsi ^ / 

^^^^ti A. McCarthy, Associatinn n£ Research Libraries . ; . spfi 
Philip B. Brown, Association of Research Libraries . . . , . 92«10O 
Edmon Low,^ertean Library Association , . ^ , . . . ' 100-6 

Frank E, McKenna, Special Libraries Association ' ' ' * V' ^^..^ 
Jacqueline Felter. Medical Library ite|ociatinn . . . \ \ ] no-lL 
Robert W. Cairns, American Chemical Socle^x, with 



Richard L, Kenyon, Ben H.^Weil, Stephen T. Quigley 
and Arthur B. Hanson ' 



114-28 



Kenneth B, Keating; Harcourt Brace Jovanovich, Inc / ' ' 
^ and MacmlUan, Inc, with Bella L, Linden 128-37 

Arthur J. Rosenthal, Association of toerican Univ^raity' * ' 

Presses, with John P, Putnam and Sanford C, Thatcher , , . 137-42 
W. Bradford Wiley, Association of American Publiahers, 

with Ross Sackett and Charles L, Lieb 142-47 



Cnpydght Law Revision: Hearings before the Subcomm, nn Patents, Trade- 
Marks, an d Copyrights of the Sena te Com, on the Jnriin'^^ u ^» g i-a^i ^ — 
93d Cong,, isc Seas. {1973). ' ^ '- ' 
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Robeift U. Salfczaceln, Aiaerican Buain^aa Press «^ , ,fk . . , 147^50 
Andrea Albreehc, Wllliiai and Willing « with 

Arthur Greanbaum ^ , * , ^ , 150-71 

Jarome Weidmanj Authors League of Aaerica^ with Irwin 

Karp ^ 172-79 

John SCedoan, ^eriean Aiiociation of University Frofeasors * *201"7 
Harry N- Rosenfiald . ... . . . 207^9 

Irwin Karp, Authors League . .210-13 

Ross Sackattp AasDciation of ^eriean FublisherS} with 

W. Bradford Wilay and Charles H, Lieb 217-19 
Paul G. Zurkowak^, Information Industry Association . * , . / 266-76 

The SubaOTmittee invited interested parties to submit writtin state- 

mnts 4hiQh were included in the record of the Hearings, The 4ollowin|g 

and organizations responded to this invitations 

Julius Marke, Copyright Committee, toerican Aasociation 

of Law Libraries 553-^55 
Robert W, Cairns, Affleriean Cheaieal Society 555-37 
H, Richard Crane, American Insitute of Physics 557-59 
Ednon Low, American Library Association 559-60 
Ernest 1, Howard, ^erican Medical Aasociation , , /\\ . 560-61 
John A, D, Cooper, Association of American Hfdif.al \ 

Colleges;, 566^67 
Association of American Publishers ^. , 567-71 

Stephen A* McCarthy, Association of Research Libraries ' ! 571-72 
Albert P, Blaustein, Rutgers University School of Law , . 5 73-75 
Stanley Bougas , Federal Librarians Association 584-85 * 

Morton 1. Grossman, VA Wadsworth Hospital Center* / . , . / * 587 
Bella L. Linden, Linden and Deutsch . * ^ . * . . , , i * 587-88 
Mildred H, Jeffrey, Detroit Public Library , . . 589 

Paul G, Zurkowski, Informatioia Industry Asaociation . . . 589-90 
Irwin H. Freedman, Journal of Investigative Dermatology, . 590-91 
Stewart A,. Wulf , Marine Bidmedieal Institute 
Sarah C. Brown, Medical Library Association , . % . /// 
Medical Library Association , 

Franm J. Inglefinger, New England Journal of Medicin^ J '645^4? 

Robert J. Myers, Newi Republic . . * , 64?^ 

Ernest E. Ooerschuk, Jr,, State Library of Pennsylvania J '6«-49 
William W. Bodine, Free Library of Philadelphia , . ,^ , ^ ,^649 
Frank E, McKenna, Special Libraries Asapciation * ^ . . . 663-65 
Arthur J, Greenbaum, Cowan, Liebowiti and Latman . , 669 

Robert L, Shafter, Xerox Corporation . , , , 670 

C. Peter McColough, Xerox Corporation • . , , . 670 
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604 
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•: * "h" ""!"..! « l,..ri„g. .^^^^^ ■ 

.rl».n .t.t.„e„» urge, that' th. propo.ed N^i.n.l Co™i.,4„„ 
.tVd, of photo.„pyi„, l..„„ both .duca.io™, „p,.i,,„, 

^ork. Ubr.r/„p„ducH„„ .nd di„Hbu.to„ o,f „p,,v,bt*d , 

Ih. Se„ae, j„dicUry Subco-itt.„=port.d S. 1361 o„ »pKil 9 i,„ 
Tbe Subco„Uce. bad ..d. ..b...„ti.l cban^e. in tbe .o.din, of Sact'ion l„s 
.ddi„5 .„b..cHo-, <•„(„ .bicb ft^^i^ed . „oH„ Of copyright .o b. pUo.d „„ 
the oopi,. W.. a„d p„„i„g th, p,„„ .„ . ,rt... 1. .iiU.,« (., 

Pl.=e^of .„ „„H„ phV„o the lib„.,. to c^cK ■.co«„„l,-.„,™ 

t..d. .ou,„. i„ th. united St,t„, i„.l„di„g ,„thoH.ed reproduction ..„iee.< 
S«tio„ loe .1.0 di.tin.o.he= bet.een .opU, „.de fo, „.„. p^^on. of . 
-or., ,„b,eotio„ ,d„ ,„d of .hole work, which a„ „th„wi.e un.v.M.ble 
|.ub.e=ti„„ (e),. Ihe Subco„ittee .dded ,„b.ectio„ ,h) to specify tho.e 
won.. .h,ch .igbt not. be rep„d.ced%xcept for "preservation or .ecurity 
or becauae they arJ "damaged," etc.: 

' .id"ir"l:e": °" -'P-O-tion by librarie. 

>■ .t. employees -=^ing ^^Sf^'th'r'.c'op' 'o'f"rbe°.'r*e"plo™e„r t"' °' 

(1) The reproduction or dietributlon is made without anv 

• ^ ir-r Wva^r^ef^nd ' 

(2) The coUectans of the library, or archj^a a^ fi ) on» 

ffUia^ef ^i^h^th^'j^H^^^^'-'^^ "nly t,;^:ea"h 
of wi cilt " "i^l^ the institution 

in f "eclall^j filfd.'" "^'^^ — 

- notice of ^o^rS^!''" ^"''•^"^i- the wor. includes a ' 



(b) The right B. of reprndueCioa and discribuelon iinder 
. thii iection apply to a copy or phonorecord of an unpublishad 

,.-/~ work duplicactd in facilmlle fora ioUly for purpogpa of ■ 
/ freaArvatlon and.»ecifrity or foc-depoilt for rtBBflrch ui^^ 

, in another library or, archivea of the type degcflbed by clauie 
of ■ubsection (a), If the copy or phonorecord reproduced ' 
ifl currently m the collections of the library or archive.. 

(c) The right of reproduction under thii section applies 
*o a copy or phono(rteord o£ a publiihed work duplicated in 
facatnile fora iolely for the purpoie o* replaetfrnant of a 
copy or phonorecord that is damaged, deteriorating, loit 

or stolen, if the library or archivea has, after a riasonable 
effort, determined. that an unuaed replaceBent cannot be obtained 
at a fair price. 

(d) Ihe rights of reproduction and distribution under 
this section apply to a copy, made from the collection of 
a library or archives where the user makes his request or 
from that of anotlpr library or archives, of no more than 

one article or other contribution to a copyrighted collection • 
or periodical issue, or to a copy or phonorecord of a small 
part of any other copyrighted work, iff 

(1) The copy becomes the property of the user, and the 
library or archives has had no notice that the copy 
would be used for any purpose other than private atudy 
scholarahip, or research i and ' 

{2) The library or archiveg displays prominently, at the 
place where orders are accepted, and includes on its 
order form, a warning of copyright in accordance with 
requirements that the Rigister of Copyrights shall 
prescribe by regulation, 
(e) The rights of reproduction and distribution under this 
•estion apply to the entire worSff>r to a substantial part 
of It, made from the collection of a library or archives where 
the user makes his request or from that of another library 
or archives, if the library or archives had first determined, 
on the basis of.* reasonable investigation L a copy 
or phonorecord .$t the copyrighted work cannoL be obtained 
at a fair price, if- ■ ' 

(1) The copy becomes the property of the user, and 
the library or archives has had no notice that the 
copy would be used for any purpose other than private 
study , scholarihip, or research; and 

(2) The library or archives diiplays prominently; at 
the place where orders are accepted, and includes on 
ite order form, a warning of copyright in flccordance 
with requireaenta that the Regiater of Copyrights shall 
prescribe by regulation. 

(f) Nothing in this lection— 

(1) ihall be construed to impose liability for copyriBht 
infringement upon a library or archives or its employee, 
.for the unsupervised use of reproducing equipment located 
on Its preaises, provided that such equipment displays 
a notice that the making of a copy may be subject to 
the copyright law; 



2^ ■ 



t2j exeuieg a psraoii who useg aueh raprodkeing equip- 
ment or ^^o requeiti a eopy under subseetlo^ (d) from liabil* 
ity for copyright iii£rlojem#n| for any sueh aet^ or for * > 

any later uie of su^ copy, if It exceeds fair use as provided * 
by seetiore^ 107r , ■ 

JJi^in^ny way affects the right of f air^ utfe as provided 
hy sacrt^ 107; or any contractual obligation asaimed at 
w " 'any time by the library or archives when it obtained a h': 
* copy or phonorecord of^a work^ in its cbllefcti 

^i) rights of reproduction and distribution under this ' ' 

- section extend to the isolated and unrelated reproduction or 

distribution of a single copy or phonorecord of the same material - i 
on aeparate occasions, but do not extend to cM^rt^hef^he / \ 
library or archives, or its employeei '"''^ \ 

^f ) is aware or has substantial reason to believe chat - ^ 
it is engaging in the related or concerted reproduetion 
or dlstrlbutrpn of multiple copies or phonorecofds of 
the same material, whether made on one occasion or over 
a period of time, and whether intended for aggregate use 
by one or more individuals or for separace use by the 
individual members of a groups or 

(2) engages in the aystematic reproduction or 
distribution of single or multiple copies or phonoracDrds 
F '^f material described in subsection (d). 

(h) The rights of reproduction and distribution under this 
section do not apply to a nuisical work, a pictorial , graphic 
or sculptural work, or a motion picture or other audio-visual 
work, except that no such limitation shall apply with respect 
to rights granted by subsections (b) and (e)/ 

The^ full judiciary Comittee of the Senate reported the bill 

on July 3, 1974, There is considerable discussion of Section 108 in Che 

Senace Report • The legislators had found it difficult to deiine "systematic 

reproduction or distribution, " although they gave three examples ot^ library 

67/ 

praccice prohibited by Section 108(g)(1) Wd (2), The Report goes on - 
^ state the flowing i # 

Tfie committee believes that section 108 provides an ap^ro- 
priace statutory balancing of the rights of creators, and the 
needs of users. However, neither a statute nor legislative 
history can specify precisely which library photocopying practices 
constitute the making of "single copies" as distinguished from 
"systematic reproduction," Isolated single spontaneous requests 
muac be distinguished from "systematic reprpduction," 

The photocopying needs of such operati^iis as multi-county 
regional systems, must be met. The comittee therefore 
recomGnds that representatives of authors, book, and 



67/ S. Rep, No. 983, 93d qong . ^ 2d Sess. 122 (1974), 
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. ^ periodical publiiherB and other ojinmTB of copyrighted ma- 
. teri|l mfeet with the library con^ity to formulate pboto- • 

copyini guidelines to flsBiBt library patrons and eBployees.^ 
Concerning library photocopying practicea not authorlaed ' 
by this legialation, the connittee fecomnendi that workable 
clearance andr licenaing procedures be developed. 

In adopting these provisions on library photocopying the 
comaittee is aware that tftrough juch program, .as those of the 
NatioBWl C^Bmiflsion on Libraries and Information Seiencfe there • 
will be a Significant. evolution in the functioning and lervicei 
^ of libraries. To consider the possible need for changes In 

> copyrighe law.and procedure! as a result of new technology 

. title II of this legislation establishes a National Conalsslon 
on New Technological Uses of Cogyrighted Works. It is the desire 
of Che committee that the Commis,idn give priority to those 
_ aspects of the library-copyright interface which require * 

^further study and clarification. 68/ 

S. 1361 was'then referred to the Senate CotmereeCoBnittee on 
July 9. The Connerce Comittee amended several sections and reported Che - 
bill July 29, 1974. ■ a . 

The Senate passed S. 1361 with several amendments on September 9. 
nie end of the 93d Congress was approaching and it did not seem 
likely that there would be time for S. 1361 to be consldiredin the House of 
Representatives. On the same day that S. 1361 passed the SeLte. Senator 
McClelUn introduced S. 3976, an interia bill which, among^her provisions, 
would establish the National Conmiasion on New, Technological Uses of 
Copyrigheed Works. The Senate considered and passed the bill within the one 
day, September 9, 1974. 

. The House Subcommittea^held a hearing on S. 3974 on November 26. ■ 
Th^ Register of Copyrights testified at the hearing in support of the establishment 



68/ U. 



Or- n 
V 



; • 69/ ^ : : / ^ . 

of the Cooamiislon, ^ The bill was amended to include *'at leaiC one member 

^ielected from among expert g in eoosumer proteetfon aflalri" bn'the C^mtasioA. 

The Jiousa Judiciary COTOittee reRortad the bill on December 12, 1974* with a 

dlS'tenting view b^ Repreeentatilfe, Robert F, Drinan opposing the eWablishment 

of -Che CcHfflEission. The Housa of Representatives considered and passed the 

bill on December 19* 1974. It igras then signed by Presi^nt Gerald Ford on 

on December 31, and became Public Law 93-573. 

THE NINETY-FOURTH CONGRISS . 

Early in the 94th Congress a copyright revsion bill was' introduced 
Jby Senator McClellan as 22 on January 15* 1975 and by Representatiya 
Kastenmeier as H.R* 2223 on January 28, The bill was substantially the 

Che same as 1361 which had been passed by Che Senate in the 93d, Congress . 

. ' ' 71/ 

The Senate Judiciary Comnittee reported S, 22 on November 20 * 1975. ' 

In its disscussion of Section 108(g) the Comittea rapaated ' 

its recnmmandation that » ^ 

rapresentativas of authors j book and pariodical publishers and 
other owners of copyrightad material meet with the library community 
* to formulate photocopying guidelines to assist library patrons 

and employees* Concerning library photocopying practicas not 
^ authnriEad by thii legislat ion ^ the committea reco™ends that 
workable clearance and licensing procedures be developed * 72/ ^ 



69/ Copyright Miscellany; Hearing before the SubcocmJ on Courts j Civil 
Liberties,, and the AdministraCion of Justice of the Housa Coma/on the 
Judiciary on S, 3976 , 93d Cong . j 2d Seii . 6 ( 1974). ~ 

W H.R. Rap. No. 1581, 93d Cong., 2d Sess, 17 (1974). ^ 

n/ S. Rep. No. 473, 94th Cong*, 1st Sess, (1975). 

72/ Id, at 71. 



A-45 



The discussiDn went nn to state that - 

. C«pyr[ght'A"':J 3^11"'" « library, „«V und^r th* 

■ mater frifLfcillLti.r"Tr"* ' P»'''t«"Py copyrightVd 
u,-!!,' coiiectiftn. The recent caBe of The Will iau,.- 

Wi kin. Company v. fee Uniced Sf tea failed to . Ignif ican^Tv — 
Uluamate the application of the fair use doctrine to Hh 
photocopying praatiae,. Indeed; the opinion of he cL^ of ' 

i.fcu . ' ^f-- I'laimfl opinion Buceinctlw mt-mt-aA 

'thare is much to -be slTid on all sides/" "inctly ■tated 



Subsection 108(f)(4) was added to the bill ' ' 

ifier' fa " «»«nd^knt proposed by Senator [Howard] 
Ld iJh^ " is intended to permit Ubrar es " 

•News Archive 74/ , Vanderbilf Universicy Telfiv^isi. v. 

The text of the new subsection is as ; , „s • ■ " 
§ 108 (f) Nothing in this section— 
(4) shall be construed to lim^^ t-h- 



library or flrchives of an audioviaual nawa program r 
subject to^elauses (1), (2), or (3) of subsee&don (a), 

Subaection 108(h)' was "changed in this variion to read 

I 108(h) The rights of reproduGtion under this section do not ; 
apply to a muaieal wprk, a pictorial , graphic or sculptural work, 
or a motion picture or-' other audiovisual work other than an audio- 
visual work dealing with naws , except that no sucfi limitation shall 
apply with respect to rights granted by subsections (b) and (c). 

The Senate approved S , 2? unanimous ly on February I9j 1976, 

^ ^ ^ 

The House Judiciary SubeoTOittee on Courts j Civil Liberties , and 

^ J ...^ ' 75/ 

the Administratidn of Justice held 18 days of hearirfgs on H*fe, 2223 in 1975* 

The Register of Copyrights testified at several hearings and presented material 

76/ 

from the Second Supjlementary Report of the Register of Copyrights , 

During testimony received at these hearings, representatives of the 
six national library assoc iat ions , and a^hor and publisher associatic^s ' 
discussed, among other, ropica, the definition of "systematic reproduction" 
and a proposed copyrightycleaVinghouf e , 

\ Testimony or statements from the following appear in the record: 

Page 

Edmnn Low, the six national library associations, 
with Julius Marke , John P. McDonald, Joan T. 
Adams, Susan Sonmer, Frank E. McKenna, James A, 
Sharaf, William North, and Philip Brown 184^216 



75/ Copyright Law Revision; Hearings before the jubcomn. on Courts, Civil 
Li berf 1 es , and ^he Admini St rat ion of Justice of the House Com, on the 
Judici ary on H.R. 2223 . 94rh Cong., Ist Sess . (1975). ~ _™ 

76/ The Report has not yer been publiehed . Copies of the Draft are available 
from the Copyright Office , 

77/ American Library Association, Association of Research Libraries, Medical 
Library Association, Music Library Association, Special Libraries Association. 



^ ^ w kJ 




A-47 



Irwin Karpj Authors League . . * !, . 
Charles Lleb, Association of toerlcan 'publishefl ' 
Robert Cairns, American Chenical Society^ 
» with Riehard Kenyon, Stapheti Quigley / and 
William Butler 
Townsend Hoopes, Asiociation of "American PQblishers 
flelU L, Linden*, Linden it Deutsch , . . 
Amariaan Business Press, Inc. . * . : , ' ' 
Julius J, Marke, Assoc. of American Law tibraries ! 
William M. Passano, Williams and Wilkins 
David Mathews ,VDept, of Haalth, Saiicatian and'welfari 
Kavin J. Keaney, Federal Librariaps Assoc. . , , 
John B. Hightower, Advocates for the Arts, 

Associated Councils of tha Arts . \ 
Ray Woodruff, Montana State University ] \ \ ] \ \ \ 
Leo J. RasHind, Association of American Law Schools ' 
American Asiociation of University Presses and 
American Council on Iduqation - I * . , . 
Edwin Meale, Educational Media Producers Council 
Ernest Farmer, Music Publishers Association, 

National Music Publishers Association 
Albert Wa^ran, Independent Newsletter Associatioii ! 
Rondo Cameron, educator and author 
Association of American Publighara \ ^ ] ] \ \ [ \ 
Authors League of America . . . . / * - * p ^ , 

Nationat Commission on Libraries and " Infoniation 
Science 



Page 

216-^25, 240-41 
. 225-29.^ 240 



229-^36, 241»51 
. * . . 237-40 
. . . . , 242 

* . , 23it54 ' 

• . . 254-60 
* , 260-61 

i . \ . -^61-62 
. , . 262-63 

. \ . 263-65 
. , . 265-66 



. 269"72 
. . 31 7 

. . 346^8 

, , 367-68 

2198-2201 
, 2203-06 

. . 2239 



During the OctobeHearings the Register of Copyrights in a discussion 

^^^ ^^^^nd Supplamantary Report outlined the tviatory of Section 108, defined 

some of the continued prob^me in the interpretation of the section, and 

callad for ^'a much clearer etatemenc in tha report concerning the interrelation^ 

Ship between sections 107 and 108, and a careful look at the wording and 

78/ ^ 
content of subsections (g) and (h).""^ 



She went on to say t|rat 



A line must be drawn between legitimate interlibrary loans 
using photocopies instead bound books, and prearranged 



78/ Hearings on H.R. 2223. ^np^ note 72, at 1801, 
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"undersCandings that raiult in a particular library agretlng to 
baeose the sourct of an indeterminata nwber of photdeopies To 
find that line and draw it claarly ia ona of tha noit difficult 
leglslatiye tasks ramaining in^^thf ravision proiram* 

1 also Indioata that 1 think CONTU, tha nai? National 
Conmission on New Taahnologieal Uses of Copyrightad Works, ^ 
should not ba forgot^^n hera. There are legitimate things ' 
it can do. But, at tha maating yesterday , at one pointj* 
\ tharg was a suggastion made that they shouldn't try to 

reinvent tha wheel and that the Congress has a long his- 
g tory bahind this provision^ And I think that proppsals 

S- coming to you, and Bayba flready have, that you should 

W delay action on, or you should make interim actions pending 

f *^hat CONTU does. And I don't argue with that, as long as 

V you lay a groundwork for what it does. I do feel the 

interralatioriship between iQfi and the Commission should 
ba addressad in your report, I think it is important that 
you gat out of the Commission what you want. You created it 
and it should do what you want it to do, in relation to this 
problem. 79 / 

The Register also stated that the phrase "without any purpose of 
direct or indirect comerical advantage" was a problem with respect to 
special libraries and naaded clarif ieation . 

Appandix 2 of the heari^^^ volumes contains a series of eighteen 

"Briefing Papers on Current Issues Raised by H.R. 2223" prepared by the staff 

. 81/ 
of the Copyright Of f ice j one portion of which covers Section 108* Appendix 3 

is the "Report of Working . Group of Conferance on Resolution of Copyright 

82/ . 

Issues (Dealing with Library Photocopying),*' 

After these extensive hearings and the public markup sessiDne 
which followed, tha Hoiiae Subcommittee reported the bill on August 3^ 1976. 



79/ Id, at 1801-1802, 



SO/ Id, at 1804. 



The full Judiciary Committee of the House sported the bill without further 



amendment on Septefflber 3. The Subconimittee had made two changes in * 
Section 108 which the Judiciary Coimnittee accented and explained in this way 
Multiple eopiee and syBtematic reprQduen.on 

Subaection (g) provides that the rights granted by this section 
extend only to the "isolated and unrelated reproduction of a single 
copy or phonorecord of the same material on separate occasions." 
However, this section does nop authoriEe the related or concerted 
reproduction of multiple copies 5r phonorecords of the same mater- 
ialsj whether made on one occasion or over a period of time, and 
whether intended for aggregate use by one individual or for sepa- 
rate use by the individual members of a group* 

With respect to material described in subsection (d) ~ articles 
or other contributions td periodicals or cbllectionsg and small 
parts of other copyrighted works ~ subsection (g)C2) provides that 
the exemptidns oT section 108 do not apply if the library or archive 
[sic] engages. in "systematic reproduction or distribution of single or 
multiple copies or phonorecords . " This provision in S* 22 provoked 
a storm of controversy, centering around the extent^ to which tR\ 
restrictione on /'systematic'* activities would prevent the continua- 
tion and development of interlibrary networks and other arrangemeata 
involving the exchange of photocopies. After thorough considera^ 
tion, the Coranittee amended section 108(g)(2) to add the followipg r 
proviso r 

Provided, that nothing in this clause prevents a library 
or archives from participating in interlibrary arrangements 
that do not have, as their purpose or effect, that the li^ 
brary or archives receiving such copies or phonorecords for 
distribution does so in such aggregate quantities as to 
substitute for a subscription to or purchase of such work. 

In addition, the Committee added a new subsection (i), to ^section 
108, requiring the Register of Copyrights, five years from the effec- 
tive date of the new Act and at five-year intervals thereafter, to 
report to Congress upon ''the extent to which this section has 
achieved the intended statutory balancing of the rights of creators 
and the needs of users and to make appropriate legislative or orher 
recommendations* As noted in connection with section 107, the Lom- 
mittee also amended section 504(c) in a way that would insulate 
librarians from unwarranted liability for copyright infringement; 
this amendment is discussed below. 



The key_^raass in the CoBomittae's amendment of saetioClOS 
(g)(2) aM "tggrigata quantitiai" and "substituCa for a su^crip^ 
tion to or pu^cha#€ of* a work. To be Implemented effeetiy^ly v / 
in practice, thasa proviiiona will raqui^e the devalopmatie ^Wdd v 
implementation of mbra^or-less apacific guide line a establi^pftig^ ' 
criteria to govern various situations, 

The National Cotomission on New Tachnological Usas of C&|yrightad 
Worki (CONTU) ofjerad to provide good offieas in helping ta^avelop 
th^ea guidalinea. This offer was accaptad andj although thai'final 
taxt of guidelinas has not, yet been acliievad, the Cpmmittee has 
reason to hope that / within; the next monthi soma agreement can be 
reached on an initial set of guidelines covering practices under 
section 108(g)(2)/ 83/ ' ; ^ ' ■ , 



The Hduse Coflmfttea- also addressed the issue of "indirect ' 

y ^^v 

comercial advantage" in iectton 108(a) (1) which the Register of .Copyrights 

had pointed out as an area fie«4ing ciarif ieation in the hearings on H.R, 2223i 

The reference to "indirect coranercial advantage" has raised 
questions as to the status of photocopying done by or for 
libraries or archival, collectiojis within industrial ^ profit- ' 
making I or proprietary institutions (such as the research and 
davalopment department s^itff chemicalj, pharmaceutical, automo^ 
bile, and oil corpor^atiofiJ , the library of a proprietary hospital, 
the collections owned by a law or medical partnership, etc.). 

There is a direct * interrelationship between this problem 
and the prohibitions against "multiple" and '-systematic'* photo-- 
copying in section 108(g)(1) and (2), Under section 108, a 
library in a profit^aking organization would not be authorized 
to ; - 

(a) use a. single subscription or copy to supply its 
employees with multipLe copies of material relevant to 

their work; or '■■ . ^ ' " 

(b) use a single subscription or copy to supply its employees, 
on request, with single cojpies of material relevant to their 

^work, whey« the arrangement is '^systematic" in the sense of 
deliberately substituting^? phptocopying for subscription or 
purchase ; or 

(c) use "inter library loan" arrangaments for obtaining 
photocopies in such aggregate quantities as to substitute 
for subscriptions or .purchase of material needed by employees 
in^ their work, ' 

Moreover, a library in a prof^^aking organization could not 
evade these obligations by installing reproducing equipment 
on its, premises for unsuperviB|d use by the orglnization ^ s staff. 



83/ H.R. Rep. No. 1476, 94th Cong,, 24 ^leas . 77 ( 1976 ) .^Corrections ^appearec 
in 122 Cong. Ree . H10727 ( daily edition , Sept. 21, 1976), 
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library L rfor^'T"' °' ""^^^ Photocopies by a ' 

would be =ov«rL by ,rctLrfor' «f «"ipt"na or purchases, 

furnished Co tha ^ oyeeo o the'or" the copies are 

' work. Simi'l„l-y/for=profit 1 -^^^ 

interlibrary arran«Lntf f ""^^ P«cicipate in 

These accivities, by themselves would c^hIm 
- sidered "for direct or indir.lf * ordinarily not be con- 

the -advantaga" referred to i .h°™'f""' advantages." since 
^ in^ediat. col^crcLlL'ivat? h h'^'"" "'"^ Co the 

distribution icself ^athefrh ^ "u «P"d""ioB or 

motivation behind^the";?: p ^ ^Mcf t^l 'b^""'^*^^"« 

located. On the othpr h^^^ Wich the library is 

reproduction o^^d^'rL ^ o' ift^ere re""" ' 
behind the actual „aking or d f,rib"i"'" Ah""'""' 
copies weP« made^or distributed or , f fh k "P"» • multiple 
were "systematic" in the sen e thaM^h ' P^^o^Pying activities 
for subscriptions or purch"::. |/ ''^ '° substitute , 

The Report chains, in .^dUion, ,be Ou.delineo for Cleseroo. 
op.n. in Not-for^Proiit^.ducat.on.l Institutions^^a.d Ouidelines ' 
ducational Use of Music. ^ 

THE COmu GUIDELINES ~ 
on April 2. the National Co^^i.sion on Ne. Tecbnoloaical Usee ^ 

f copyrighted Work. ( CONTU ) ...p,,, rooolutio„= 

BE IT RESOLVED, that the Naticnil Cn., ' ■ . < 

Usee of_ Copyrighted Work« a^^M 1 rur^esCt'^ Technological 
on Courts. Civil Libf-rtip, and tho Ti "s^tance to the Subcommittee 

House Con^ittee on the ,"U1„ h °' ''"^^i" °« the " 

guidelines reJatin., 1 ib "f^,, '° ''""^°P ^''"S"*^^ «nd 

\ P^'"'"^^'PyinB in the Senate. Bill 22. 

The House Subcoirm i t L..,. accpt^ui rh. , 

...pr.d tlu. Lor™,, .ion's offer, as did the 

irman of the Senate Judu-iarv Subr n,„,„ , t f . . 

Id. at 74. 
Jd . at 68. 
_Id- at 70. 

For a fuller d.«cu«si„„, p,,, ^^^^^^^^ ■ 
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The Comiasion requested written statements frora parties who had expressed 

iRterest in the library photocopying issue throughout the legislative 

proceedings* The following submitted cormnencs: ■ * 

American Association of Law Libraries 
American Institute of Physics >-■ 
American Library Association. 
American Society for Testing and Materials 
Association of American Publishers 
Association of Research Libraries 
Authors League of America , Inc. 
Ben H. Weil 

Harcourt Brace Jovanovich, Inc. 
Macmillan Publishing^ Company, line ._ 
Medical Library Association 

Music Library Association .. ^ 

National Commissioc on Libraries and Information Science 
National Library of^edicine 
Special Libraries Aagbciation 
WilliamB and Wilkins Company. 

At its meeting on June 9 = 10, 1976, the Cormnission discussed the 
comments received and began to draft guidelines. These draft guidelines 
were submitced tti^the interested parties , further connnents were received, 
and a revised draft wag drawn up. Representatives of the principfll libraryj 
author, and publisher organ iKat ion h .ncct:pted the revised guidelines, which 
were then submitted to the Chairman ot the Conference Committee on September 22, 
1 9 76, ^fhe text of the guidelines miiy be found on pp. 136^137 of this Re po r t * 

rm CUNKERENCK HEPUHT 

S . 22, as reported by the Ho uh t' J ud i c i a r y Comm i 1 1 e e , was a p prove d b y t he 
Ho u fl e o t He p r e 8 e n t a t i V e s o n K e j» I r in I j o r 2 2, 1 9 lb . A Co n i e r e n c o C onuti ittee wns 



88/ Tranacript , CONTLJ_Mee_tjng_ Mo^ 7 4 (1976). PH' 2 34 766. 
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appointed to reconcile the differences in che two veroions of the bill; me 
noced above, the Senate had approved S. 22 'some ffeven nonths previouely. 
ThB Conference Committee accepted the Ht .ae veraion o£ Section 108 along with 
the CONTU Gui.delines. which were included in the Conference Report. 

The Conmittee aleo gave a further clarification of "indirect eonmiercial 
advantagp" as used in section 108(a)(1) in relation toVoprietary libraries 

Both HouseB of Congress accepted the Conference Committee version of 



90/ 



91/ 



S, 22 on September 30, 1976, and President Ford signed the bill on October 19. ^ 



89/ H.R. Rep. No. 1733, gith Cong., 2d Sess,, 72. ( 1976), 
90/ Id. at 73. I 
91/ Pub. L. No. 94-553 (1976). 
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APPENOIX B 
PUBLIC LAW 93-=5 73 



TITLE II " NATIONAL COMMISION ON NEW TECHNOLOGICAL USES OF 
' V^^l; « , COPYRIGHTED WORKS 

■,ESTAiliFsmENtf AND PURPOSE OF COMMISSION 

,.■{■'{ 

' M There' is hereby created in the Library of Congresfl a 

afterryT^H'T °" Technological Uses of Copyrighced Works (here-^ ' 
arcer caixed Che Comnuesion). - 

(b) The purpose of the CommiBsion is to study and qonpile data on- 

U; the reproduction and use of copyrighted ^wofka of authorship — 

^a; in conjunction with automatic syatemfl capable of otor- 
mg, processing, retrieving, and transferring information, and 

(b; by various forma of machine reproduction, not including ^ 
w reproduction by or at the 'request of instructors for use in face- 

;„ ^, to-tace teaching activities: and 

; , (2) th4 creation of new works by the application or intervention 
, pt such automatic systems or machine reproduction 
(c) The Commission shall make recommendations as to such changes in 
po'^'f procedures that may be necessary to assure for such pur" 

■ ^f^Jiynght o^nerr^' " recognition of the rights J 

MEMBERSHIP OF THE COMMISSION 

^ Sp<r. 202 (a) rue Commission shall be compsed of thirteen voting 
^oemtL&fs,' appointed as follows; "Ling 

(1) Four members, to be appointed by the President, selected from 
authors and other copyright owners; . eccea trom 

(2) Four members, to be appointed by the President, selected from 
users of copyright works; -leccea trom 

pj /our nongovernmental members to be appointed by the President 
fj ' ™ " generally, with at least one n,eiber selected ' 

trom among experts in consumer protection affairs; 

U) The Librarian of Congress 

.h.l/ait IJ^h;"'''"' ''h" f'^""'"' ' Chairman, and a Vice Chairman who 
oven nt . or disability of the Chairman or in the 

ov.nt o n vacancy in that office, from .among the four members selected from 
the public generally, as provided by clause (3) of subsection (a) Tlie 

U) Seven vbting merab.rs of the Commission shall constitute a quorum. 
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(d) Any vacancy in the Commission shall not affect its powera^and shall 
be filled in the same manner as the original appointment mbb made, 

COMPENSATION O^HJEMBERS OF CMlISSrON 

SEC= 203. (a) Members of the Commissionj other than officers or 
employees of the Federal Government, shall receive compensation at the rate 
of $100 per day while engaged in the actual ^rformance of Commission duties, 
plus reimbursement for travel ^ subsistence, and other neceasary expenses in 
connection with such duties. ^ 

( b) Any members of the Commission are officers or employees of 

the Federal Government shall serve on the Commission without compensation , 
but such members shall be reimbursed for travel, subsistence, and other 
necessary expenses in connection with the performance of their duties. 



STAFF 



SEC. 204. (a) To assist in its studies, the Commission may appoint: a 
staff which shall be an administrative part of the Library of Congress. The 
staff shall be headed by an Executive Director, who ghall be responsible to 
the Commission for the Administration of the duties entrusted to the staff. 

(b) The COTmission may procure temporary and intermittent services to 
Che same extent as is authorized b,y section 3109 of title 5., United States 
Code, but at rates not Co exceed $100 per day, ^ 



EXPENSES OF THE COMMISSION 



SEC, 205. There' are hereby authorized Co be appropriated such suras as 
may be necessary Co carry ouc the provisions of this title until June 30, 
19 7 6, 



REPORTS 



SEC* 206. (a) Within one year after the first meeting of the Commission 
it shall submit to the President and the Congress a preliminary report on its 
ac 1 1 V 1 1 ie|S . 

(b) Within three years after the enactment of this Act the Commission 
shall submit to the President and the Congress a final report on its study 
and investigacion which shall include its recommendations and such proposals 
for legislacion and administrative action as mnv be neceasary to carry out 
its recommendations. 



\ 
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(c) In addition to the preliminary report and final report required byC\ 
this section, the Commission may publiah such interim reports as it mfly deter> \ 
mine, including but not limited to consustant'a reports, transcfipts of 
testimony, semniar reports, and other Commission findings, / ' ■ 



POWERS OF THE COHMISSION 



SEC. 207. (a) The Commission or, with the authorization of the 
Commission, any three or more of its manbers, nay, for the purpose of 
carrying out the provisions of this title, hold hearings, administer oaths 
and require, by subpoena or otherwise, the attendance and testimony of 
witnesses and the production of documentary material. 

(b) With the consent of the Commission, any of its members may hold 
any meetings, saninars, or conferences considered appropriate to provide 
a forum for discussion of the problems with which it is dealing. 

TEKMI NATION 

SEC. 208. On the sixtieth day after the date of the submission of its 
tinal report, the Commission shall terminate and all offices and anployment 
under it shall expire. 
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An Act to extend by seven months the tera of the National Commission on 
New Technological Uses of Copyrighted Works 



-.7 "° enaeted by the Senate and H ouse of RepresentartVes of t he United 
otates ot America inCBngress assembled . Thaf section 7n<^/ h 7 U^' o..k i i . , ' 
li-ili IS amended to read as follows: 

''(b) On or before July 31, 1978 the Commission shall submit to the 
President and the Congress a final, report on its study and investigation 
which shall include its recoramendat lone and such proposals for legis- 
lation and administrative action as may be neceasarv to carry out its 
recommenda t ions , " ' 



APPENDIX C 



THE COMMlSSlbNERS 



Stanley H. Fuld 
Chairman 



/ 



Judge Fuld, Chairman of CONTU, served as 
Aasociate Judge of Che New York ^urt of 
Appeals from 1946 until 1966, and as Chief 
Judge of the State of New York and the New 
York Court of Appeals of New York, from 1967 
through 1973. He is currently Special Counsel 
to the law firm of Kaye , Scholer, Fierman, 
Hays and Handler. He received his LL.B. from 
Colisnbia University Law School in 1926, and 
honorary LL.D, degrees from a number of 
colleges and universities. He has served 
on several occasions as a judge in the 
Nathan Burkan Memorial Competition sponsored 
by Che American Society of Composers » Authors 
and Publishers. 



Melville B. Nimmer : 
Vic€=Chai rman 



George D. Gary* 



Professor Niimer Ceaches Copyright Law, 
Conscicutional Law and Contracts at the 
Univereity of California, Loa Angeles . He is 
the author of the treatise Ninmer on CQpyright 
and of the casebook entitled Copyright and Other 
Aspects of Law Pertaining to Literary, Musica l ^ 
and Artistic Works . He has also wrTfeten 
numerous articles dealing with both freedom of 
speech and copyright. He has been active in 
international copyright meetings and has 
served at various times as consultant to both 
the Berne Convention Secretariat and UNESCO's 
Copyright Division. 

\ 

Retired Register of Capyrights, Mr. Gary began 
his career with the Copyright Office in 1947 after 
serving in the Navy during World War II as 
LieuCenant Cormnander. In the Copyright Office, 
Mr, Gary served successively as Attorney* 
Assistant Chief - Examining Division , Principal 
Legal Advisor, General Counsel, Deputy Register, 
and then Register, Conrnii ss loner Gary has been 
a lecturer at The George Washington Law Center 
and Che Practising Law Institute. He is also 
a trustee of the Copyright Society of the 
Unictsd States . 
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William S. Dix ; 



Dr , Dix was, at the time of his death on 
February 22, 1978j Librarian Emeritus of 
Princeton University, He retired in 1975 after 
completing twenCy^two years as Librarian of 
Princeton University and had been before that 
an Associate Professor and Librarian at the) 
Rice Institute, Houston, Texas. He receiv^ 
a Ph.D. in English from the University of^ 
Chicago. He has been Chairman of the Asaociatic 
of Research Librariei , President of the Americar^ 
Library Association and served as Chairman 
of both the Intellectual Freedom and the / 
International Relations Conmiittees of A.L.A. 
Dr. Dix was also active in international librar- 
and cultural activities and served as Chairman 
of the United States National Commission fo^ 
UNESCO . J# 



John Herse^ 



Mr. Hersey, a novelise and jounnalists is the 
author of eighteen books and a winner of the 
Pulitzer Prize for fiction. He is President of 
the Authors League of America and Secretary of 
American Academy of Arts and Letters. He serve 
five years as Master of Pierson College, Yale U 
sity^ has been Writer-^in-Residence at the Ameri 
Academy in Rome ^ and has been Visiting Professo 
the Massachusetts Institute of Technology and a 
Yale i where he presently teaches. 



Rhoda H, Karpatkin: Ms. Karpatkin is Executive Director of 

Consumers Union » t h e non^pro f i t ^jppoduc t = t e st ing 
and consumer^advisory organizatibn that publish 
Consumer Reports, Before joining Consumers 
Union, in 1974^ Ms. Karpatkin had been engaged 
in the private practice of law^ and had served 
as Consumer Union's legal counsel for siKteen 
years, Ms* Karpatkin chairs the Special 
Committee on Consumer Affairs of the Associatio 
of the Bar of the City of New York, and is a 
member of the Consumer Advisory Council of the 
CitM P^f New York. She is also a member of the 
American Bar Association Commission on Law and 
t he Economy . 
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Dan M . Lacy : 



Mr. L.icy is Senior Vice-President and Executive 
Assistanc to nhe President i Mc Graw-^Hi 1 1 , ^Inc , 
From 1953 until 1966 ^ Mr. Lacy was Managing 
Director of the American Book Publishers Council, 
with responsibility for Representing book industry 
points of view on copyright. He la^er served 
for several years as a member and chairman of 
the indusCry ' s Copyright Committee , Commissioner 
Lacy has attended international copyright 
conferences both for the International Publishers 
Association and the United States delegation. 
He ha^ been a member of the American Library 
Association and served for number of years 
as an officer of the Library of Congress, 



Arthur R. Miller 



Professor of Law at Harvard Law School since 
1972 j Professor Miller was Chairman of the 
Massachusetts Security and Privacy Council 
and also directed the Association of American 
Law Schools Project on Computer-Assi st ed 
Instruction. While Professor of Law at the 
University of Michigan Law School from 1965 to 
1972, Mr. Miller served as Advisor to the 
Special Coirnnittee on Computer Research for the 
State Bar of Michigan, Computer technology 
and aspects of copyright are among the many 
topics on which he has testified ^ lectured ^ 
and written , 



Vice President-Law for Time j Inc . ^ Mr, Perle 
has long been active in the Copyright Society 
of the United States, He has been President, 
Vice .President and a member of the Board of 
Trustees of that organization. In 1972 and 

1973 he was Vice President of the United 
States Tradem^ark Association and served as a 
Director from 1969 through 1972 and from 

1974 until the present. Also active in 
copyright divisions of the ^erican Bar 
Association and the Association of the Bar 

of Che City of New York, he has .been Chairman 
of the Copyright Division of the Patent, 
Trademark and Copyright Section of the "ABA, 




E. Gabriel Perle: 



> 
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Hei^el B. Sai-bin- e u ■ ■ 

M u " " Executive Vice President and a 

Member of the Board of the Ziff Corporation 
He was formerly President of the company.'s 
magazine publishinB subsidiary. Mr Sarbin 
mainCflins an active interest in education 
writing and lecturing. He is co=author o£ 
' Photography and the Law and has wicte'n num- 
erous articles and spoken frequently on market- 
mg, travel, leisure activity and law-related 
topics. He has taught at City College of New 
York and Tufts University and in 1971 was 
a visiting fellow at the Center for Advanced 
Studies in the Behavioral Sciences at Stanford 
University. 



'bert Wedgeworth; 



Alice E, Wileox: 



Execut,ive Director of the American Lihlflry 

editor'oJ°^iH'"" "^'^S^-"'^ ^he fonder 

editor of Library Resource s and Tech^eal Services 

official journal of the Amer ican\Librar y 
Association Resoirces and Technical sWice- 
fr^'H""' « '"^n'ber of the Natio^af Library 

of Medicine Biomedical Library Review Committee, 
Che Chicago Quality of Life Committee and the 
t-hicago American Issues Forum Conmittee. ^ ^ 

Ms. Wilcox currently is Director of MINITEX f 
(Minnesota Interlibrary Telecommunications Exchange )^ 
a program of the Minnesota Higher Education 
Coordinating Board. MINITEX administers a network 
for the academic libraries in the state and major 
public and state agency libraries. She has served 
on the National Commission of Libraries and 
Information Science's Committee on Periodical 
byscems, the Midwest Library Network, and the 
Executive Board of the Minnesota Library 
Association. In 1374 she was named Minnesota 
Liorarian of the Year. 
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Daniel J. Boorstini 



Barbara A. Ringer: 



Before being named Librarian of Congress in 
November 1975, Dr. Boorstin taught at the 
University of Chicagd for twenty^five years and 
served as Senior Hiito^ian of the Museum of 
History and Technology, toithaonian Institution. 
Both historian and lai^erj as well as the author 
of nimerous books , he was awarded the Pulitzer 
Prize for History in 1974 for The Democratic 
Experience , the third volime of The Americans , 
a U. S. history. ' — 

Register of Copyrights in the Library of Congress 
since 1973, Ms. Ringer has b/een with the Copyright 
Office since 1949 when sht began as an exminer^ 
Sheaeft the Copyright ohide briefly in 1972 to 
serve as the Director ofVbfe Copyright Division 
of UNESCO in Paris, He, Ringer has lectured on 
copyright throughout the world and has written 
many ai^ticles, monographs, and other documents 
on the "feubject which have been published both 
here and abroad . 



APPENDIX D 



THE STAFF 



Arthur J. Levine 
Executive Director 



Mr. Levine was appointed by the Librarian of 
Congress in March 1975 as special consultant on 
planning for the new CommisBion and in October 
1975 was named its Executive Director. Mr. Levine 
has lectured on copyright law and publishing at 
the Practicing Law Institute, and is an adjunct 
professor of law at Georgetown Law Center. He is 
a past trustee of the Copyright Society of the 
US. A. and is chairman of the Copyright Committee 
of the District of Columbia Bar Association and 
the American Bar Association's committee on Copy- 
right and New Technology. He has been chairman 
of the American Bar Association's Committees on 
Copyright Office Affairs and on Copyright Law 
Revision. He was a contributing editor for the 
American Society for Information Science's 
Omnibus Copyright Revision in 1973. 



Robert W. Frase 
Assistant Executive 
Director and Economist 



Mr. Frase has served in economic and administrative 
positions m several Federal and international 
agencies. From 1950 to 1972 he was vice president 
and economist of the Association of American 
Publishers and its predecessor organizations 
He has written widely on economic and public 
policy issues relating to publishing, libraries 
and copyright. Most recently, he was a consulti'np 
economiBt in private practice. 



Michael S. Keplinger Mr. Keplmger has a background in the computer 

Assia ant Executive and infonnation sciences having beenVprog JLer 

At o'^v'"' ^-10^ and system analyst at the NatiLal Burearoi™" 
'''"'"'^ " r|tandards. While at NBS he advised the Institute 

Lomputer Sciences on legal problems arising 
-_^rom computer applications. He is 'a Vice President 
c.nd Director of the Computer Law Associnti„„ and 
has served as Chairman of the American Bar 
Association's committees on Copyright and New 
Iflchnology and Government Relations to Copyright 
Mr. KcpUnger has written and lectured oxtenHivPlv 
on Icgnl problems arising from computer u^e ' 



Jeffrey L. Squires 
Staff Attorney 



Mr. Squires received his B.A. from Washington 
University in St, Louis in 1968 and his J^D, 
from Che University of Wisconsin in 1973. Prior 
to his appointment to the Commission staff in 
January 1976, he was associated with a law 
firm in the District of Colijmbia. He has 
lectured in copyright law at the Washington 
College of Law at the American University. 



Christopher A, Meyer 
Staff Attorney 



Mr. Meyer served as a judicial clerk for the 
Maryland Court ,of Special Appeals. He is a 
graduate of the George Wast\ington University 
and Rutgers Law School, His professional 
activities have included membership on the Board 
of Governors of the Maryland Civil Liberties 
Union, lecturing on the Uniform Commercial Code, 
and membership in the Maryland Bar Association's 
section on legal educat ion \and admission to 
t he b ar . 



Patricia T. Barber 
Librarian/Analyst 



Mrs, Barber has received degrees from Rice 
University and Simmons College. She has been 
employed as a Librarian by the Peabody Museum 
^of Natural Histdry, Yale University and the 
Brown University Library. 



David Y. Hey ton 
Policy Analyst 



Mr. Peyton received a B.A, in government and 
foreign affairs from the University of Virginia 
in 19 74 and a master *s degree in public policy 
from the University of California, Berkeley in 
1976. He has worked both for the Deparif^ent 
of Health, Education and Welfare and on an 
outside study of HEW reporting requirements 
regarding Title XX of the Social Security Act. 
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Dolores K. Dougherty Mrs. DoughertSy has ba.en employed by the Federal 

iinistx'aCive Officer GovernfflenC for almost* thirty, years , in positions 

. ' tanging from secretary to aupervising research . 

She held the posftion of Research Assistant with 
the House Bmrfctog and Currency Comittee for nine 
■ ' years. Fr^ pJ6-1959, Mrs. Dougherty was a member 

^f the R^^arch Prbject for Revision of the Copy- 
. f right Law in' the Copyright Office. 



Secretarial and 



Administrative SJaff: 



Vicki A, Bijjke^ 



Carol A. Orr 



Jean C, Yanccftkie 



Jeffrey S. Winter 
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APPENDIX E 



'L^TS OF WITNESSES 
Copyrieht and Computer-Related Ibbi 



Fifth Meeting, April 1-2, 1976, N||f York City 



. Ira Herfenitein, Standard and Poors' 
. WilliOT Emtii, Senior Attorney, New York Timet 
. Joi.ph Taphofn, Copyright Attorney,' International BueinaBa 
MachlneB CorporaCion 

. Paul G. Jurkowki, President.. Information Indus 
. John Rothnan, New York Timea Information Bank 

Sixth 'Heating, May 6-7, 1976. Arlington, Virginia 

. Peter P. McCloakey, President, and Oliver Smoot , Vice-Preaident ' ' 
Cooputer and Business Equipment Manufacturer s ' ABSociation 

. PhiUp Nyborg- Direcpr, Washington Office. American Federation 
ot intornation Processing SocietieB 
with 

■ Herbert Bright , representing Association .for' Computing, Maahinery 
H^rh.^ J^fi*"' '^*P""""n8 Data Proces«ing Management Association 
Herbert KoUe^, representing Computer Society of the Institute 
for Electrical ana Electronic Engineera , . 

'■ SoMr""' Preaident, Interuniversity Communications Cour^il 

. A. C. Biddle, President, Computer Industry Association 

with ■ * ' ■ . 

Carol Cohen- General %jnsel , Applied Data Research " 
Theodore Lorah, Vice-President , ^iNFOHMATlCS 

Terry^^Mah^, General Counsel, Computer InduBfrfrrfssoc iation <f 
* with pJformation ^^duatry ABsociation 

' / AsSLSf Co^oitAe, infonnation Industry 
Seventh Meeting, June 9-10, 4976, ArUnitdn,' Virginia ' , ' 

' Unii„BrtJ'"'''^ °'""" ' Public Affairs. Arizona StatV 

' Commissioner. ■General Se^yice^ Administration 

. Slvid^A* Comiieaioner; for Automated Data Managemeit - 

''^"f Pfocw^e^ent Policy Branch, Automated 'oata ' 

Management Services. GSA ■ 

'^«-^Coyer. Director. Office of Management Policy and.. El anninE GSA ' 
AlUe B.^Latitoer. Assistant General Counsel, GSA s ^^"""^"8. GSA 
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, August Steinh^ber and Anna L. Hyar,, Ad Hoc Comittee on Copyright Law 
* Quincy Rbgers, Executive DiraGtor, Domestie Couneil on the Right to 
Privacy ' ' 

_ ** 

Eighth Heating, Saptembar 16-17, 1976, Log Angeled, Calilornia 



. Harbert R. J, Grosch, President, Association fbr Computing Machinery 
. M. Thomas Risner, DiEactor, National Information Center (HICEM) 
- Patricia Ferguson and Donna Chamberlain, Doeumentation Assoeiates 

Information Services, Inc. ' ^ * 

. Peter E, Weinerj Head ^information Science Departments Rand Corporaticfn 

Tenth Meeting ^ November 18, 1976, New Yor^ City 

Daniel McCracken, Consultant 

Thirteenth Meeting, March 31-April l/ 1977, Newark City 

. Allen R. Ferguson, President /Public Interest ^Economies Center 

Fifteenth Meeting, July 11-12, 1977, Wathington, D. C. 

- ^lliam J. ^aumol, Professor of Economics, Princeton and New Yowk. 
Universities » ' m 

With ' ? 

Yale Braunstein, New York Un^^riity ^ ' 

. Roy G. Saltman, Prog rap^/Manage^ for Technology Tranffer, Institute 
for Computer Sciences an^ Technology , National Bureau of Standards 

Sixteenth Meeting, September ^5-16, 1977, Chicago, Illinoie 

• ! DMial McCracken, Vice-President, Susan Nycum, Chairman, Leg|.r 
]/lssues Committee I anfl Philip Dorn, Member , Legal Issues Commfttee, 

Association of Computing Machinery/^ , 

* Martin Goetz, Senior Vice-President , Applied Data Research 
Frank H. CuUan and Joseph Genovese, Propriet,ary Rights Comittee-^ 
.Computing and Business Equipment Manufacturers' Association 
Paul G. Zurkoweki, President, Joseph' Taphorn, Chairman, Software' ^ 
Comittee, and George C. Baron, Legal Advisor, Software Comittee, 
Information Industry Assdciation 

Eighteenth Meeting, November 17-18, 1^77, Cambridge, Maijiachusetts 

-. Richard 1. Miller, Vice-President, Harbridge House, Inc, 



Nineteenth Meeting, January 11-12, 1978, Los Angeles, California 

. Roger Borovoy, Vice-President, General Counsel and Secretary, 
Intel Corporation . . 

^ * 

Twentieth Meeting February 16-17, 1978, New York City 
.._Theodor H. Nelson, Author 



CopyriRht and Photocopy Issues 

Third Meeting, December 18-19, 1975, New York City 

. David .Catterna^ Legal Research Officer, Australian Copyright Council 
Fifth Meeting,, April 1-2, 1976, New York City . • 

. Samuel Freediftw , Research Publications 

. John Rothraan, New York Times Infonnation Bank 

Eighth H^eting,. September 16-17, 1976, Los Angeles, California ' " 

. Patricia Ferguson and Donna ^ Chamberlain , Ddcumentation Associates" 
I^^formation Services, Inc. 

Ninth Meeting, October 21-22, 1976, Arlit,gton, Virginia 

. Vernon E. Pa^mour , Public Research InAtitute, Center for Naval Analys 

. Donald King, King Research, Inc. 

. Melvin S. Day, Deputy Director, and H. Schoolman, Assistant ^puty 
Director, National , Library of Medicine -V^f y 

. Gordon Williams, Director, Cepter. for ReBearch Libraries 

. Thomas D. Gillies, Ditertor, Linda Hall Library 

. Maurice B. Line, Director, British Library Lending Divisioi^ 

Eleventh Meeting, January 13-14, 1*^7, Arlington, Virginia / ' 

. Richard A. Farley, Director, a-nd Wallace Olsen, Deputy Director of 

Library Services, NJlional Agricultural Library 
. Gerald Sophar fefmer Executive Director Committee to Investigate 
. Copyright Problems Affecting Communication inllScience and Education 

E*^ard C. He Irvine, Manaier , Technical Aspssint. Xeroi, Corp. 
Ben H. Weil, Exxon^^e'se^rch and Engineering Co%any • 



' ' SaJvice' Deputy Director. National Technical InfonnfltiDn 

* f/t^r^ Lieb,. Copyright Counael. Anociation of American Publiihers 
. Paul G. Zurkowskt, President. Information Induatry ABBOeiation 
.. irwm Karp, Authors League of Ame^rica - -- 

Thirteenth' Meeting,' March 31-April 1 , 1977, New York City 

. ■Charles Lieb. Co^tight Counsel. AaBociation of Anerlean Publishers 

-7 . -WlCn — . - - . . 

Michael Harris and Ban H. Weil. for the Association of American 
rubiisherB 

. H. William Koch. Director. American Institute of Physics 

. Ed Brown. President. Newsletter Association of America 

. Allen R. Ferguson. President, Public Interest Economics .Center 

Fiftaenth Meeting, July 11-12, 1977, Waihington, D. C. 

. Fritz Machlup, Professor of Economics. Princeton and New York 
Univeraiciea 

■ E'/^l^O"'. Public Research Institute. Center for Naval Analyses 

. Allen R. Ferguson. President. Public Interest Economics Center and Bert 
Cowlan, Co-Directbr, Public Interest Satellite Asiociation 
with i ^ 

Larry Haverkamp, Public Interest Economics Center 

Sixteenth Milting, September 15-16, 1977. Chicago. Illinois 

. Donald King, President, King Research. Inc. 

. Stevens Rice, Vice-President. University Microfilms 

Seventeenth Meeting. Occober 21. 1977, Washington. D. C. 

Frank E. McKenna, Chainnan ' 
with 

Julius L. Marke, Edward G. Hoi ley, John G. Lorenz, Nina Matheson. and 
fausan Sommer. Members of the Committee on Copyright Law Practice and 
Implementation, Council of National Library Associations ' 

. Eugene Garfield, President, Institute for Scientific Information. Inc. 

.Ji Irwm Karp, Esq., Authors League of America .y 

. Charles Lieb, Copyright Counsel, and Michael HarrK , Association 
of American Publishers 

, Ben H. Weil, Vice-President and Secretary 
with 

David P. Waite, President, and Michael Harris, Chairman of the Board 
Lopyright Clearance Center, Ink, 

Twentieth Meeting, February 16-17, Mfew York City . ' 

. Michael Harris, Chairman of the Board, Copyright Clearance Center, Irtc.-' 



,rweney-flrBt Matting, April 20, 197B, Waahington, D. c. 

^ . Dougla« Price, Deputy Director, National Commission on , Librariei 
and Information Science 



Willtani Frawley, Pharmaeeutical^^anufacturers ABBOcial^on 
Paul G. ZurkowBki, PreBident, Information Induitry As'aociation 
FranRE. McKenna,_ Chairman, Comaittee on Copyright Law and Implementation 
Council of National Library Assodiationa « ^ 

with ' ' ^ 

,Ellen Mahar, John torenz, Naomi Broering and Eileen Cooke, Members 
Charles Lieb, AsBociation of American PubliBherB 



Witnesies Supplyine Background Information 

lecond Meeting, November 19, 1975, Washington, D. C. 

. Michael 8. Keplinger, InBtitute for Computer Sciences and Technology 

National Bureau of Standarda 
. Alphonse Trezza, Executive Dir^tor, National Commission on Libraries 

and Information Science ^ ^, • t 

. Bernard M. Fry, Dean, Graduate ^Libjrary Schoql, In'diana University , / 

hird Meeting, December 18-19, ig?!* *Jew York City ^ 

. Joseph Taphorn, Copyright Attomey. International Buei9,ess Machinea 
• K. R. Stanley, IBM ^ 

R«;Ph Goraery Vice-Pres ident- and Director of Research. International 
Business Maehinas ^ 
Jack Gariandj IBM 

. Joshua Smith, Executive Director, Aneeican Society for Information 
DC lenc e ' • \ 

r 
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Foyrth Meeting, February U-13, 1976, Betheida, Maryland f 

r .^rtft Williams, Director, Information Ratrieval Researeh Laboratory, V 
Uhlversity of lllinoig, Chmpaign-Urbana ^ 

. Urn Burehinal, Head, Office of Science Information Service, National 
Science Foundation 

. Martin M, Cunmings, Director, and Melvin 8. Day, Deputy Librarian, 
National Library of Medicine 

. Jerome Rubin, President, Mead Data Gontrol 
^. Arnold 0. Ginnow, West Pub li ah ing Company ' ^ 

, Lawrence Berul, Vice-President, Aspen Systems 

. Donald King, Director, Center for Quantitative Scienees, Market Faeti 

Inc . . ' 

, Seldon W, Terrant, Head,. R and D. Books and Journals, American Chemieal 

Society ■ . 

, Charles B. Warden, Vice-^Preiident , Data Resaurees, Inc, 

"■ 

Fifth Meeting^ April 1--2,^1976,^ New York City 

Nonnan Nisenoff, Forecasting Internatio^l' 
, Joel Goldhar, PrQgirm Director of User Requirements * Division of 
Science Information, National .Science Foundation 



Eighth MeeUng, September 16-17V1976, Las Angelai, California 

. Donn Pkrker, Information Science Laboratory, Stanford Researeh Institute 

Thirt^nth Meeting, March 31-April 1 , 1977, New York City 

. Bernard Korman , General Counsel, American Society of Composers, 

Authors and Publishers (ASCAP) 
. jEdward Cramer, President , Broadcast Music, Inc. (BMI) 

EigtiteeAth Mepting, November 17-18, 1977, Cambridge Massachusetts 

. Lee Burchinal, Director, Division of Science Information, National 

Science Foundation ^ ( C 

Barbara Arkeny, Acquisitions Editor, MIT Press \^ 

. William J. Baumol Professor of Economies, Princeton and New York 

Universities ^ ' ^ i 

Charles M. Goldstein, Chief, Computer Technology Branch, Lister Hill 
Center for Biomedical CoEraaunications , National Library of Medicine 
^ J. C. R. Licklider, Professor of Electrical Engineering, MIT ' ' 

. Stuart Mathison, Vice-Preiident , TELENET Corporation 

. John Shoch, Xerox Palo Alto Research Center 

Joseph Weizenbaum, Professor of Computer Science and Engineering, MIT 
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ALPHABETICAL LI:IT1HG OF PERSONS APPEARING BEFORE THE COMMISSION 

Namg and Orgafligation Meeting 

Barbara Ankeny ^ MIT Press . Eighteenth 

George C, Baron « Information Industry Association Sixteenth 

William J, Baumol, Princeton and Few York Universities Fifteenth 

Eighteenth 

Lawrence Berul g Aspen Systems Corporation Fourth 

A* G, W. Biddle, Computer Industry Association , Sixth 

Yale Braunstainj New York University Fifteenth 

Roger Borovoy, Intel Corporation * Nineteenth 

Herbert Bright, Association for Computing Machinery Sixth 

Naomi Broeringj Council of Natianal Library Asfloci^^otis $welity-f irst 

Ed Broimj Hewsletter Association of ^eric^ , Thirteenth 

Lee G. Burchinal , National Science Foundation Foilrth 

Eighteenth 

\ David CatternSj Australian Copyright Council Third 

Donna Chamberlain, Eteumentatlon Assodlates Sixteenth 
^ Information Services, Inc * 

Carol Cohen j Applied Data Research Sixt 

* Eileen Cooke ^ Council of National Library Associations Twent^^'f Irat 

* Bert Cowlan J Public Interest Satellite Assj^ciation ^ Thir^teenth 

Robert Coyer ^ General Services Administration Seventh 

Edward Cramer, Broadcast isic , Inc , ^ Thirteenth 

^ Frank H. Cullen ,* Computing and Business Equipmerit Sixteenth 
Manufacturers Association ^ 

" , t 

Ma'iftin Cumnings, National Library of Medicini Fourth 

* ' ■ 

Melvin S. Day, National Library of Med|.cine ~ Fourth 

» Ninth 
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George Dodion, General Services Adminiatratlon 

Philip Dorn, Asaociaaon for Computing Machinery 
Truman W. EuBtia, New York Timaa > 

Paul Pagan, Araerican Society of Compoaers, Author, 
and Publisher a 

Richard A. Farley, National Agricultural Library 

Allen R. Ferguson, Public Interest EconoBxw- Center 

PjBtricia Perguson, Documentation ABaociatea 
Information Services, Inc. , 

William Frawley, Pharmaceutical Manufacturers Assn. 
Samuel Fraadman , Research Publicatians , Inc : 
Bernard M. Fry, Indiana Univarsity > 

Eugene Garfield, Institute for Scientific Information 
Jack Garland, IBM 

-Joseph Ganovese, Computing and Business Equipment 
Manufacturers Association 

^ m 

Thomas D. Gillies, Linda Hall Library 

Arnold 0. Ginnow, West Publishing Company 

Martin GoetE, Applied Data Research 

Joel D. Goldhar, National Science Foundition - 

Charles M. Goldstein, National Library of Medicine 

Ralph Goranery J IBM 

Herbert R. J. Grosch, Association for Computing Machinery 
Michael Harris, Copyright Clearance Center, Inc. 

LaTry Haverkamp , Public Interest Econanics Center 
Nicholas L, Henry, Arizona State University 




Ira Herrenstein, Standard and Poors 



Siventh 

Sixteenth 

Fifth 

Thirteenth 

i 

Eleventh 

Thirteehth 
Fifteanth 

Eighth 

Twenty=first 

Fifth 

Second 

Seventeenth * 
Third 

Fifteenth * , 

Ninth 

Fourth 

Sixteenth 

Fifth 

Eighteenth 
Third 

^ird ' - 

Thirteenth 

Seventeenth 

Twentieth 

Fifteenth 

Seventh 

Thirteenth 
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Anna L, Heycr, Ad Hoe Committee on Copyright Law 

Edward G. HolUy, Council of National Library 
Asiociations i* 



Seventh 
Seventaenth 



Irwin Karpj Authors League of America , Inc. 

Michael S. Keplinger, National Bureau of Standards ' 
Donald W. King, Market Facts, Inc., and King Rasearch, Ine, 

H. William Koch, Amariean* Institute of Physics 

Herbart R. Koller, Institute for Electrical and 
Electronic Engineers / 

Bernard Korman, American Society of Composers, Authors, 
and Publishers , 



Allie Latimer, General Services Administration 
J.C\R. Licklider, MIT J ' 

Charles Lieb , Asfiociation of American Publishers 



Maruice B. Line, British Library Lending Division 

Theodore Lorah, Computer Industry Association 

Johh Lorenz, Council of. ilational Library Associations 

Peter McCloskey, CDmputer and Business Equipment 
Manufacturers Associiition 

Daniel McCracken, Association for^ Computing Machines 



Fritz Hachlup, Princeton and New ^rk Universities 
Edward C. Me Irvine, Xerox Corporation 

Frank E, McKenna, Council of National Library Associations 



Eleventh 
Seventeenth 

Second 

niird 
Ninth 
Sijcteenth 

Thirteenth 

Sixth 

Thirteenth 

Seventh 

Eighteenth 

Fourth 
Thirteenth 
Seventeenth 
Twenty-first 

Ninth' 
Sixth 



Seventeenth 
Twenty-- ilrst 

Sixth , 



Tenth 
Sixteenth 

Fifteenth 

Eleventh 

Seventeenth 
Twenty--f irst 
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Isaac McKinney, General Services Adninistration Seventh 

Ellen Mah^r, Council of National Library Asioclations Twenty-firat 

Terry Mahn, Computer Induatry Asaociation Sixth ' 
Julius L. Harke, Council of National Library ABaociationa Seventeenth 

Nina Matheaon, Council of National Library Aiiociationa ^Seventeenth 

Stuart Mathison, TELENET Corporation Eighteenth 

Richard I. Miller. Harbridge Home. Inc. . Eighteenth 

William J. Moser, Data ProceiBlng Management Agioclation Sixth 

1 ■ 

Theodor H. Nelson, Author Twentieth 

^ Norman Nisenoff, Forecasting Int^^^ional Fifth 

Philip 8. Nyborg, American FadBration of Ittformation Sixth 
ProcesBing tocieties • 

Susan H.|'Nycum, Association for Computing Machinery Sayenth 

\ ) ' Sixtaenth 

Vernon E. PaLmour, Public Research Institute Ninth 

^ Fifteenth 

Donn Parker, Stanford Research Institute Eighth 

Douglas Price, National Comission on Libraries \t Twenty=-first 
and Inforiqation Science I 

Theodore Puckorius, General Services Administration siventh 

Stevens Rice, University Microfilms Fifteenth 

M. Thomas Risner , National Information Center Eighth 
for Educational Media 

Quincy Rogers, Domestic Council on Right to Privacy Seventh 

John Rothman, New York Times Fifth 

Jerotoe Rubin, Mead Data Central- Fourth 

Roy G. Saltman, National Bureau of Standards Fifteench 
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John Shoch, XeroK Palo Alto feeiearth Laboratory 

Joshua Smith, American Society for Inforaation Scitnet 

Susan Somer, Council of National Library Associationi 

Garald Sophar , Comittte to InvaatigaCe CBpyright 
, Problemi,, , 

R* R. Stanley, IBM 

August Steinhilber, Ad Hoe Comtttee on Copyright Law 
Jpseph Taphorn, IBM i 



Seldon W. Tarrant, American Chmical Society 

Alphonaa F. Treiza , Kational CoraMsion on. Llbrariai and 
Information Sc lance 



Petar P. Urbach, National itchnk^l Information Servica 
David P. Waita, Copyright Claaranca Centar , Ine , ^ 
Charlas 1. Wardan , Data Resoureas, Inc / 

Ban Wail, Exxon Corporation and Copyright Claaranca 
Canter , Inc . 

Pater Welnar, Rand Corporation ^ 
Joaeph WeiEanbaum, MIT . 
Gordon Williams, Center for tesaarch Librarlas ' ^ 

Martha'^Williams, Univeriity ojf Illinois 
Joe Wyatt, Intaruniversity Coraaunications Council 
Paul G. Zurkows4ti, Information Industries Association 



lightaanth 
Third 

Sevantaenth 
Elavanth 

Third 

Saventh 

Ttiitd 
Fifth 
Sixth 
Sixteenth 

Fourth 

Second 

Elevanth 

Sevanteahth 

Fourth 

Elevanth 

Thirteenth 

Sevanteanth 

Eighth 

Eightaanth 

Ninth 

Fourth 

Sixth 

Fifth , 
Sixth 

Elevanth ^ 

Sixtaanth 

Twenty-first 



APPENDIX G 
TRANSCRIPTS OP qOMHlSSION MEETINGS" 



Meetings 1 thrQugh 5, 1975. PB 253 757, 



i 



* case, and Che econftniCB of the publishing induBtry- che fourth 

-i. informacidn syseemB, the operations of the National Library of 

- Medicine, and the economics of computerized information storaBe 

and retrieval systems; and the fifth, presentations by the 
• Information Industry Associacion, the New York Times Information 
Bank and the results of 4 study on future alternatives to 
preBent-day scientific and technical journals. 

Transcript CONTU Meeting No. 6. May 6-7. 1976. Arlington. Virginia. 

She major subject of the meeting was protection of computer 
software, wich presentations by Computer and Business Equipment* 
Manufacturers Association (Peter P. McCloskey); American Federa- 
tion of Information Processing Societies (Philip Nyborg) ; Associa- 
tion for Computing Machinery (Herbert Bright)' Data Processing 
Management Association (William Moser) ; Computer Society bf the 
IEEE (Herbert KoUer); EDUCOM (Joseph Wyatt); Computer Industry 
Association (A.G.W. Biddle, Carol Cohen. Theodore Lorah . Terry 
Mahn); Information Industry Association (Paul G. Zu/kowski and 
Joseph Taphorn), \ / 

Trknscript,_CONTU Meeting No. 7, June 9--10, 1976. Arlington, Virginia. 

_ VerbatTm transcript of hearings on protection of computer 
software and a discussion of photocopying guidelines. Presenta- 

E f tLL' r ""^"sity; Susan A. Nycum, 

Esq . Theodore Puckorius, and others,, General Services Adminis- 
tration; Anna L. Hyer. National Education Association- August 
Steinhilber, National School floards Association ■ Quincy Roaers 
Dfflnestic Council on the Right to Privacy. . 



/ Transcripts of Commission meetings are, available from the National 
riicroyr:™!:;?" ^pringfield. VA 22161 . in eitherlap:" 
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Suimaries of the first five meetings of CONTU, held on 
October 17. November 19. Decem^r 18-19, 1975'. Pebruary 11-13 J 
and April 1-2. 1976. The first%|Bting was organist ional; the % 
second concerned photocopying, cod^uters and data bases, and y 
related topics; the/ third, computers, the Australian copyright 
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Transcript CONTU Meeting No. 8. September 16.17. 1976. Los Angela- 
California. PB 259 749. , . B«:i=o, 

The neeeing addrei.ed copyright protection for data base.. «ith ' 
teatimony given by Herbert R. j. Grosoh. A.sociation for 
Computing Machinery i M. Thonae Risner. National Information 
Center for Educational Madia (NICEM). Patricia Ferguaon and 
Donna Chamberlain. Docuaafttation AsaociateB Information Services 
Inc.; Peter W.iner. Rand Corporation, and Donn Parker, Stanford ' 
ReBBarch Inatitute.- ' - oiiiora 

Transcript.- CONTU Meeting No. 9. October 21-22. 1976, -Arlington 
Virginia. PB 261 947. ■ - 

J ' ■ 

Transcript of hearings on photocopying, interllbrary loans, 
and library practices, wLth presentations by Barbara Ringer 
Register of Copyrights, on the new law; Vernon falmour on an 
^CLIS study of a national periodical bank- Donald King on an 
NCLIS photocopying study- H. Schoolman and Melville Day on the 
National Library of Medicine; Gordon Williams on Che Center f^r 
Research Libraries; Thomas D. GilHei on the Linda Hall Library' 
and Maurice Line on the British Library Lending Division. 

Transcript .^CONTU Meeting no. 10. November IS^-IS, 1976, New, York City. 

Testimony on hhe copyrightabi lity of computer software was " 
presented by Daniel McCracken, Association for Computing 
Machinery. The Commission considered the reports of the 
Subcotroittees on Photocopying, So'ftware. New Works , and Data ' 

Transcript. CONTU Meeting, No. 'a. Jnnuary^-U, 1977 , Arlington 
Virgini^ PB 263 160.- . ■ --^ © • 

At a meeting rt'n Bhotoeopying the Commission heard testimony 
which included i deBcription of current photocopying practices 
^t the National Agricultural Library (Richard A. Farley and Gerald' 
Sophar) and Exxon (Ben H. Heil); the technological capabilities 
of copying- equipment tBdwark C. Mclrvine);, an NTIS proposal for 
supplying authorized photocopies of journal articles (Peter F 
Urbach). Other witness testifying on photocopying were the 
following: dharlea Lieb, Association of American Publishers- Paul 
?urkowski. Information Industry Association; and .Irwin Karp.' 
Authors League of America. ■ * , , 
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Mflttera und«r con.iderat ion ware Cfjpyriiht prDtaecion for 
computer ooftware and autrmated data baM8, 'and BOiH 
approaches to check unauth6rized photocopying of copyrighted ' 
naeerials. ^There waa'no teatlmony presented before the 
Coimnisaion at. this^eetlng*- ~ 

TranJtript, CONTU Meeting No. 13. March 31 and April 1. 1977' New York 
/ City. PB 266 277. k*'^* *• new lorK 

Teatioony included the following aubjectii the Aaaociation 
of Afflerican Publiaherfl' propoaal for, a copy payaent center 
(Charles L eb. Ben H. Weil, Michael Harrl^f^tS pLu^fJg and 
reprint sales activities of the American Institute of Physics ' 

«?^hl * " ° 2' ■ ""Pl^nS. Ucensing and payment eyitem 
of the American Society of Compoaers . Authors and Publishers 
(Paul Fagan and Berrtard Korman) ; the. licensing, sampling and 
payment system of Br'oadcas.t Music, ihc. (Edwarff Cramer).^ the 
co«v nf fFH publishers vi,-a-yie unauthorized photo- 

coppng (Ed Brown, Newsletter Association of America) and an " 
analysis of computer and photocopying issues f rom rf:he point of 

E^^lmfea ^""'''^ '"S""" ^ Public fntere^ 

fcconomica Canter), * • 

kfS.""'"' ' Arlington. vr.ginU. 

, The Commission discussed the CONTU 'subcoiamlt tee reoorta ■ 
on copyright protection for computer software, and automated ' 
data bases, made recommendations f«r anendnents to the Reports 
• and agreed to circulate them with dissenting and concurriL . 
opinions The Phococopy Subcomittee discussed a request for 
o? tJ^C^ ^"'h? f " interpret further terms in Section 108" 
offJcLl^'thff en" 

Transcript.^CONW Meeting NO. 15. Jily U-il. 1977.^ Washin8ton,l.C. 

Testimony included the following subjects. the economics 
?wim'" - f 'f " to computer software and da a ba e 

(William J. Baumol. Princeton and New fork Universities), che 
; ^n^r™!"- property rights (Fritz Machlup, New Yofk University) • 

poinrir" TT'" Phntocopyinr-fcopyright Lsues frbm the 
. .point of view of the general public and ultimate, consumer (Allen 
Ferguson. PubUc Interest Economics Center, and Bert CowLn 
.- Public interest Satellite Association) ; a survey S'f publ sher 
, practices and present attitudes on authorised journal art-icle ' ■ 
copying and licensing (Bernard M. Fry. Graduate Librar/s hool 
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„ . Indian* University); the eosfs of ownirig, borrowing and 

N ^ dispensing of periodical publieations (Vernon Palmour, Public 
Rasaarch Ihstieuta) r and testimony on* copyright for Gomputar 
software and data b'asas (Roy Saitman., National Bureau of ' 
. "Standards)* * . >■ ^ 

^^^"^PB* 2 7^594""'^ M\ S«Rt:ambar 15=16^ 1977; Chicago. Illinois, 

^ ^ Testimony on riha Co^isaion Subeomittee Reports a|i Gompirter 
Software and Data Bases with Additional Coments was prdsanted 
_ by the following rapresentatives^-^tha computer , industry : Susan 

Nycum, Daniel McCracken, and Philip Dorn (Association for Computing 
Machinery); Martin Goetg CApplied Data Hasearch); Frank CuUan 
and Joseph QanovaM (Computer and Businass Equipment Manufacturers'- 
Association); taul Zurkowski . Ceorge C. Baron, and Joseph . < 
Taphorn (Information Lndust^y Associat iop^^. The Commission also ' - 
a raport on a. study on library photoeopyMg in the United States* 
and Its implications for ttfe deveopment of a copyrlgh t. royal ty 
^ ^ payment mechanism by Ronald King (King Resaarctt, ineO and a 

dascription of the licensed pKotoeopying activities of University 

Microfilms by SceVens Rica (Xerox Univeraity Microfilms). 4 

\ ' ' ' ^ ■ - • <^ , 

Transeript, CONTU Meat ing No 1 7 / October 21. 1977, Washington DC 
PB 275 786. ^ ■ / . ' f . 

T^timony on photocopying was presented by reprasentlfcives 
of ^the .Council of National Library Associations' Committee on 
/ Copyright Law andslmplementat ion (Frank E. McKenna, Julius L 

V Marke, Edward ,G. Hollay, John G. Lorenz, Nina W. MathWson . Susan 
Soraes); Eugene . Garfield r^nati tut^e for Scientific Information^ 
Irwin Ka-rp, Authors Leagu^ of America; Charles Liab and Michael 
Harris, Association of American Publishers; and Ben H. Weil/ 
David P. Watta, and Michael^ Harris, Copyrigltt Clearance Center. 
Statements by peter Fv Urbach, National Technical/ Informatxion 
^e^'^^ce^ and Susan K, Martin, editor of the Journal of Li brary 
Automat ion ^ were read into the record, " — — - ^ 

Transacript, CONTU Meeting No. 18. Noyembar 17-18, 1977, Cambridge 
*^^, Massachusetts* PB 278 329. ' ' 

The first day was a round table discussion on the teeh^ ' 
nologies which affect the present and future development of 
the collection, retention, organization, and delivery of infor^ 
mation. Panel members were Dr. Lee Bujrchinal (National Science 
_ Foundation), Moderator; Ms, Barbara Ankeny (Mil Press ); Prof essor 

William Baumol (Princeton and New York Universities); Professors/ 
J,C,R, Licklider and Joseph Weizenbaum (MIT); Mr* John Shoch 
(Xerox Palo Alto Research CellHfc) ; Mr. Stuart Mathison (TfeLENET) ; 
and Mr, Charles' M, qoldstein ( National Library of Medicine)*' 
The aecond day Mr. Richard'-f - Miller, .Vice-President of Harbridge 
House, Inc ^ , /"pu^arized a study sponsored by CONTU i Legal 
Protection of Computer Software? kn Industr ial Survey . 
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*ipt, CONTU Heating No. Ug, 
GalifoVnia. PB 280 052* 



January 12-13,^1978, Los 



IJr. Ro^tr B^rovpy, Vice JPrepidenC Cahfira'l Co 
s^retarjr, Intel Corporation* testified on eopyrig 
for computer softwarte;\ the GotHHy^sioriers heard a 
proirass on SubcoiDmict^A RepoAs^?om membars of ^ 
^Material on photoeopylng - f ojr corporate ,spe'e 
^brarians has baen inefl^ed In, the transcript at t 



^^at ion of ^eriean Publishers, the Special 
Associ^ion, and tha Madical Library Assaaiation, respect 



Transcript ,^CONXU Meeting No, February 16-^17, 1978, New 

PBT, number not aV'al labia. 0 ■ ' 



Coi^ns^l and 

t protection 
UEmlaries^i^f current 
tH^ Staff* 

1, and medlca], 
he- raques£ of 
Librariaa ^ 



SforH City. 



11 ter * 



Transc 



Witneases were Mr. theodor H, Nelson, daveloder oB 
and the Hypertext Network , speaking on copyHght p 
computer software, and Mr. Michael Harrl s , Chalrmaii of th 
of the CopyrightClearance Center, Inc., who gave 
i rpport on Cha first sijcweaks * operatlbn ojf the C 

4 ™^ Coimission also adopted the report Vf cl# Data 
. , Subeomittee, discussed tha report of the Software 
and discussed a draft report of the Photb^i 

ipt, CONTU Meecing No. 21. April 20-21 " 1978 / Washin 
FB 281 710 , 



iopy Subc 



Subconmi 
c^Dsnlttee^ 



THe following, witnesses presented testimony or 
Report: of ^the Photocopy Subcomittee: Douglas S 
Commission on Libraries a^d Information Science) - .1 
Zurkowski (inforaation Industry Association) | Franl 
and others (Council of Na^wial Library Assoelatioi 
Lieb (Association of American Publishers). TheGoflm 
discussed the Reports of the New Works and SbftwarJ^ 
The majority of the Cofimiasioner s voted to accept 
of the Software Conamittee, 



Vely . 




ton, bJc* 



t^he D^aft 
^rice (National 
aul.G. ! 
M * McKenna 
)'; and Charles 
isslon also 
Subcommittees . 
he Report 
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SUSSIAEIES OS cb^^iSSlOK-SPOMSORED STUDIIS 



% REPQR^' TITLED ^ ^ , Econpmics of Propdr^y pighrs as App 1 ted ^'to .Computer 
» ' V % Spftw^re and Data fiases 



CONTRACTOR: 
A^ftHORS : i 



N^W' York Univ^slty Eeonomics Dapartment 

Yala M. BMUtist^in^, Diatrich M. Flaeher, Janusz^A. 
Or4ovar and William J. Baumal . / - 



NTis moEi NO. PB ^eS 1%i 



BACKGROUND 



, I For the past feaveral . years / the New York Univferalty Economics 

Departmert has conductedU basic inveetigatiDn of the econ^ics o£*^ * 
/ infor^atibn. Thia work, yponsorad by the .National Sciance Foundation. I 
has delin^atad the dieferlnca'batwaeft the p4uliar charactcristiea of 
informatipn as an economic yommodicy and 'the charactariatiM of ordinary 
^gooda andjsarviaas and has 4^plainad why a privata market for information 
• .product e pay not function pr^^arly. A' epecial araa of etudy h.« been 
the tra^^^er of Infonnatlen, in particular through scientific and ' 
techatea^ journala. In-fhis report the authors apply their basic ' 
_ reaearthjon the economics of i'nforraation to the production of. computer 



progE^ms i 
CONCLUSIONS 



i 1. The discipline of frcononiTCs' of fers a basis for making 



^^analytical statements regarding the pertirience of intel lect/ual 
^property rights In .general, and copyrights in partic^ular . to thi 
production of computer software. 
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^ 2,, Kb the American economy ralies incFeasicg^y ©n inforaatldn 
^produets and eleq(tronic daCa proeessing , th^ ImporCanM o£ software 
will grow* Examples suggest^hat privata praduetion in response to 
].nc€nCivj3& may not tntiraly maat the nationVs needs and that iome ^ 
public subsidy may , be Justified. A* fail.ure to develop an adequate 
policy towards computer softw^j^ could eoncaivabiy have an inhibit- 
ing ef^^ct^^^p the .^verall growth of thm aconQmy, ' 

3. With proper specifications , and under certain condit ions , 
eopyright ean provide an arffective . incjentive for the produetion of 
computer sof twgre , Tha authors prafar a systeri of copyright protection 
to the currantly ■prevailing reliance on trade secrecy on a variety of 
coUnts. . Trade sacraey, which Vorks better for intermediate than^final 
- produtts , restricts the range of direct users^in a way that copyright 
would not. Trade secrets necessarily restrict the ^low of information * 
about computer ^rogrmns i thus"Aaking it more likely that separate efforts 
will result in i^asteful duplication^ making it more d if f ieult , f or buyers 
to search out suitable products and ppssibly making it imore difficult 
'for new firms to go into the prog^a^|ng businass . One can ^aleo expect 
trade secrecy to .result in the bundling of programs, with other services 
or products as _,ptfrt art overal 1 package^ to the detriment of customers 
or consiraars , Finally, the n^ed to maintain secrecy^ leads to buiiding 
certain undesirable qualities into software, sucfi as obscure fedea 
and unnecessary complexity. Copyright is claimed to have , superior 
qharacteristics in all of the above interests* 

4. It^^eneral J the^ New York University economists support 
broad specification of property rigl^s* through the copyright mechanism, ' 
so as to allow the copyright o^er to exploit as many ^markets a a possible. 



In thii vain, the practice of charging goma custOTe|rs f highar pri^ca 
than ochers, which sometime© involves an antitrust violacion, can 
^ve meifit if.it permitg an IZherwiee unprofitable enterpriaa to make 



.^oney and hence be Aindar taken . The axempEidn of certain users of 
copyrighted works, whether through fair use or Ixbrary or educa- 
tional provisjona, results in an Implicit subsidy for those favored 
ue«a, a «ubsidy whose burden, is fplt partly by'other UB^rs who are ' 
■fully subject to the provisions of the .copyright law. Economista 
generally prefer open subsidies borne by the general public through 
taxes as both moire efficient and'more equitable. ' 

report specifies a model to estimate the best 
length of copyright protection. in order to provide maximum benafits 
for the- public but taking into account the need to provide adequate 
incentives to producers. The length of protection should be graater 
than. the time heeded for m p'roducer to recover costs and make -a profit, 
but leas than a work's useful lifespan, so that some software will be 
in the public dqmaiq. while .«ill'useful. The variable, employed in ' 
the calculations included the average u.eful lifetime oTIprograms , the 
po»BibiUcy of economies of scale in production, the responsiveness . ' 
of demand to change, in price, the rata Vf flecay of what 'customers 
will pay for a given program over t i„e ^ and the*social interest rate. 
Since- the valuea^of tl,gse variable^ were. not k^own definitely, the 
best.length.of protraction was estimated as falling in the range between 
two and fourteen' years . ■ • ' . - . . 

, 6. Any legislature has only two basic considerations in 

designing a copyright la^.Oto provide incentives.; -the breadth or s 



cope 



of protection, and - it ^ leng.th , Ineraaaing aicher one Increase's the dpper 
tunity for profit but also^iDpoaas a greater cost ^a^^he public * > 
Th#r# exists a tradeoff b^fween thesa two dimensions: the mora there - 
is of one, the less there needs to be of thii'otHer. The Copyright Act 
of 1976 stands at one » extreme * with a verly long period, o f protection 
but filled wi^h multiple eKemptioris < 'However , /'a quite 'different 
system might *work for domputer software : very shor t byt vary tight 
protection, • . 



REPORT TITLE: Legal Preteetion Computer Software: An 
'indue trial Survey ^ 

COfitRACTOR:^ Harbridge HoCiie , Inc . f ' 

A^liTHORS: Richard I Miller, C>arence O'N, Brown, Prarteis J.*^ Kelley, 

Deborah C. Nptmaii , and Mi-chaal A, Walker 



TIS ORDER Np. 



BACKGROUND- 



In' 1973, Harbridge Houee eonducted a g^all^scale survey of 
the. computer software industry as part of a more comprehensive project 
.on law and technological innovation aponsored by the Rational Science 
Fougdation, The survey showed thit software firms reried ptimarily , 
on trade secret Ucenaes and coniidential disc'losure clauses in order 
to secure proprietary products. The fesp^l^dents saw protection as^pet 
significant for general busineB& and financial programs but, as , 
knew of no instances in which fear of inadequate legal protection had 
l,ed a company to fore'go developing an innovfltive progrflm . The survey 
eponfiored by' CONTU updates and expands'the work done in 1973. " " ' 



SURVEY 



> • The survey aimed first, at obtaining descriptions of ffrms in Che 

software industry with respect to kinds of products and services offered', 

' 'i 
size, age, ownership, and ^ount of inveBtment in research and development. 

The next set^of questiottt-'inquired about what sort of legaJ method! had ' 

been used to protect proprietary products, which particuLar products 

had been felt most in need of protection, how satisfactory thf legal 

methods employed had- proved , and in what ways marketing practices might 

change due to. legal revisions , l ^ 



P f Ai in 1973, the Aiiociation of Data Processing Serviee 
Or|aniiatio^s (ADAPsi) oflarad its help in che distributibn of ques-^ 
tionnaires. Over 300 companies belonging to ADAPiO received qfuestion- 
naires, of .which more than 100 responded. ' addition, ten other 
Companies |€spondei to a shortened fdi^f the questionnaire published 
• Somputerworld , a weekly trade nei^paper. 

" FINDINGS / f 

Character of Fir ms 

The typical respohding software firo was indepandently oraed , 
young, and small. Founded within the last ten years, it employed- fewer 
than 100 people , had annual rfales under W million, and spent about 
$100,000 a year on research and development. The most c^on lines 
of business included consulting, contract programing, developing softwai 
packages, and managing data center operations. Tfiese firms showed a 
certain tendency toward specialisation in om sort of product or service. 
A typical firm d^eloped ^nternally ten to twenty-five computer programs 
a year and a similar ntmber for specific cuatomkrs . 

- ■ ,^ , ' % 

' Legal Protection 

Ae Harbridge House survey, as tabulated , showed that many of 
the firms surveyed were not greatly concerned* with legal protection 
of software; many chose not to ^answer the question on preferred mode 
of legal protection. Those who did answer showed a strong preferenc^ 
for contractual restraint through trade secrecy over either patent 
or copyright. There was a clearly discernible difference, however. 



progrmB. The former were felt rn ho ■ 

- '° ^* ^" need of protaction , 'the 

latter not. . , 

* * 

only . ..«u h.vW..„ao„. 

,Ha„se if leg,, p„tec.i„„ »p„.., 
...... I„,er „.p.„ie... 0„ t.e o.Her h.o., ,,,, 

^iS« o. „o„:. „o „„ ^^^^^^ 

* m.r. U died for father Ugal^protecpion-. ' " 

T<i,.-cert.i„ d.8„., .h.„, t,, ^.^^ ^^^^ 

"-It.. p.rtic„.„l3, the p„d„.i„.„ „3= of ».da .o„e=.. of 
th, .e,po„d.„t. i„ .ocood so„e„ f,o„ev„, ,„„d vUUn. to 

largely on their technological resourcefulness or ,h. ■ ' 

i^teruinese or the uniqueness of their ' ^ 

products, to maintain theirV?o„,p^itive position.' ^ 
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BACKGROUND 

A library has two ways of ^tisfying its user's raqulrements for 
periodical literatures it can either subscribe and keep Issuas on the shalfi 
or it can borrow from another library* , At low levels of usage, it is cheaper 
for the library to fulfill patron requirCTients through borrovdng; at higher 
levels of usage, substriblng is cheaper. This study specifies a mathematical 
model wiiich states* exactly the conditlpns imder v*iich each course of action 
Is preferable from the library's own point of' vi^w. The work dona for CONTU 
represents an updating, of tlie model originally developed by ihe Sfflne authors 
fern the Association of Research Libraries ^ 1968, 



SPECIFICATIONS OF THE MODEL * ' 

1. Lib rary Cost Components Included ;^ Data were collected from 
three different libraries in order to estimate the magnitude of the following 
library costs which vary depending on subscription decisions r 

a) Initial costs of acquiring and cataloguing a new title, % 

b) Mnual recurring costs of maintaining and serylcing 
Journal materials , 

c) . The Internal 'costs of circulation, reshelving, and 

lending to others, and . 

d) The imternajl cost of processing an interlibrary loan 
transaction* • - * i 
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The ».d.l expUciUy d„«. „„, ,,,, i„,„ „, ,„„i„^ 

c»t, <,„, ,„ ^,„ppi„3 . ..,.„ip,i„„ i-,,„. ^^^^^ 

patron due t(p>Drrowing . 

Sine, th= £.a, if . i.ndin, Ubr.ry ..y ch.rse for fh. 

over poi„„, 4i«.„„.p.c,ri^ ^»r„,f\„.i„, ..^^ 

leading fees often do not exist nr Hn 

exist or do not cover the lending library's coebs 

.nterU.ra., loan can .e unre.l istically a,eap t.o. th. bo^ower'. point 
Of v.e.. and tK^ c.o«sov„ points of .odr^al , sociaf point o. 

View would therefore be higher. 

science and technology and one fnr i-h^ - i 

gy -M one for the social and life science., to take 

this pattern of usage into account. - ^ .■ 

The „„.her of year, of back holding t,at . library has on' the ' ' 
sheive. „iU vary fro. Journal to journal. ho.ever, fi„e request, or 

for , journal .r.t^fi.. .ears of back files doe. not ha.e the ..e 
.eanin, .. «« for a fifteen-year old titl. holding. Xo account" 

for thrs, the ..the„atical .odd includes a "nor.ali.ation" factor, sine; ' 
.he crossover point. sp.cifi., fo. j,„rn.l.' .ith t.n y..r. of b.ik ' 
Ho.d,^s,o„e „.eds to adjuit for the length of a particular journal., ' 
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back files before applying the ^dd/dr^p decisisn criterion supplied by the ' 

crosiover point, ^ ■ - ■ ' 

3^ Subscription Prices also vary vddely. Accordingly, the model 
specifies crossover 'pointi according to different subscription price levals. 

Plannine Period : Trte morfel uses a 25-year planning period; that 
is, the library deciding whether to subscribe or botro# is assumed to take 
into account all coats and uefer requests up to twenty^five years away but to 
ignore any years farther in . the future * . : ^ 

CONCLUSIONS / ' ' 

1. The crosiover points are very similar for the decision ttf add 

a journal title and the decision to drop one* The only difference lies in / 
Che library's one-time cost of acquiring a new title.^ 

2. A typical croasove| point for the add/drop decision is four' ' 
or five uses per journal title per year. This is the result, for exampie, 
with a subscription price of $40 and^xternal lending fees of $8, 

3. Xt is unlikelyj then, that libraries will be engaging in much" 
interlibrary lending activity thac fills outside the limits specified by 
the CONTU*|uid'elines (see pp. 136 of this report ), wh ich permit each 
requesting library up' to five copies of articles from the most recent ' 
fiye years of each journal title to i^ich .it does not subscribe. This is 
especially true given libraries* current tendeacy to maintain subscrip-: 
tions even at very low levels of usage. : 
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BACKGROUND 



le s 



Al^^-n«™erou8', studies on the subject of copyright had 
b«e..don,*.fo;rtteu ,a.e into existence, app^ently none' of th«„ 
had focu.ed on fhe p.rt.cuUr qu.ation.of ho. changes In the /copyr i,he 
, law^would affect ^e.bere of the ganer.l pubUc . considered a, retaU 

consumers. Previous eff^e . such as th. ae.ies of thi.ty:,four ^et^d i. 
^ done unde. the supervision of the Register of fiopy.ights. h.f la;gely, 

;-Mn a legal po.nt of view and had not con^.d^.d broad economic ,uesl } 
rtons concerning the general .public. Ho.ever. the Co.„iesion c a^e to 
: .f.«l^hat the new technologies whose^effect on cc^^r^ght i.,.as charged 
CO examine ..ghf' have al tered the relationship o f y,e general 'public to . 
copyright , ub.,uUy of the photocopier .eant that ordinary citizens 

could bo engaging in potentially infringing acts. Likewise, the latest 
developments „icrocircuitr y .ake it app„r that wide^read .se of 
c^puters in th^ home is not too many ^ear b away^. 

In such circumstances it seemed necessarv tn ' 

■-""'^y C" examine copyright 

,queBtion8 from a con-sumer point of view The 

t ^ ■ Commission contracted with i 

the Public interest Economics Center (PIE=C) to provi.e background and 
briefing material for two. conferences of representatives of nonprofit 
public int.rest..riented groups, convened by tHePuhlic Interest Satel lite ' 
A«.oCiafion (PISA), a c o=cont rac tor . Such confer^ces se™;d the most 
practical way to find out how proposed or ..tual changes in the copyright 
Uw would affect yrabers^of the general public, - . f 

■. ' ' ■? ' - ■ - 
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- CONCLUSIONS 

Copputers 



PIE-C Goticruded that-^'sMl|, independent -pSmputer software 
/ firms needed strong legal support foT'the production of software,"^ 
Accordingly, they recommg^ed that^uch firms be able to assert boeh 
trade secret and copyright interests in their products, depending^ on. 
the sort of usage and amount of distribution. On the other hand, they 
' feared that copyright protection for software produced by large manu- 
facturera of fcomputer hardwaVe might serve to reinforce the dominanj 
poaitLon of those companies. Besides, large manufacturers already 
had reason to produce software as a complement to their raachinery and 
did not especialU need legal protection / .PIE-C thus concluded that 
only small firms,Wnd not large computer hardware nianu tac t urers , should 
he ablP to aJ^Bert copyright in goftware, without discussing the legal 
\^ a s pe c E 0 f 1 1 s pr o po s a 1 . 

; PIE-C also saw data bases, in computet ized "form as needing,^ 
protfe>ction, PIE-C saw no reason why copyright liabilitj should not ^ 
attach at bpth t h^ i^|^t and output phases of computerised data base 
use. Such data bases promised to provide important general stores 
of information, 4nd na consumer interest would be disserved by the \ 
dual copyright liability. sUilarly. PIE-C decided that no consumer 
interest would be adver se I y a f f ec ted by. the provision of copyright 
proteccion for works in whose composition or pre plr at ion a computer 
wflM used as an aid. None o£ the repruaentatives of t ho^ public interest 
orientpd groups at the PISA confernnces voiced serious objections to 
tlu^Si* \;onclusianH ou cutii|)Uter insuos.. 
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PhotQcppying 



prE-C's basic conclusion was that no one miking photocopies 
of copyriglyifl tergal should have to pay the publisher a copying 
^ fee unless the photocopies .were resold. These economists found that 
the overall publishing industry had adequate rlturna and wer# unable 
CO find that phatocopyinj specifically had a deleterioue effect on 
publishing. HAce. theysflw no reason. why students, teachers .^res^rchers 
and librarians ;ihould not be able to make essentially unl imited dumber s" 
of photocopies for their, own, noncoraraerci^a^ use . Specifically, PIE-C 
. .recommgnded that .any/STgani zat ion that qualified for tax exemptions 
under section 501(c)(3) 'of the Internal Revenue Code be ab.le to do 
such copyright-exenipt^nternal photocopying as long as the copies 
were not resold. ^ Ali of the organizations rapresented at the PISA 
conferences would have qualified for this exemption, and the attending 
representatives expressed strong suppo/t for thii particular proposal. 



f 



General 



There was some disfgreement between the PIE-^CJ economises » 
and the PISA ^nference^'^presenfe^ive s abo^^ut how bes't t^ define the. 
public interest. PIE^C chose to dsjfine the^'public interest in terms 
of members of the general public iri tfieVr rolee as r^tai 1 consumers j 
while the representatives felt thai the sorts of nonprofit organiEations 
for which they worked provided a nlore concrete embodiment of the public 
interest . Other unresolved iesue^ concerned the importance of competition 
in copyright industries and the permi ssib il i t y of transfer of 'copyright 
ownership away from the original owner, the author. However, conference 
representatives felt, and PlE-C ev'en^ually came' to accept, that small' 
^ Copyright owners faced^ a relative disadvantage in protecting their 
copyrighcs and might need help from the, gpvernment 'in'^'^hi a regard j 
buc no specific suggest ioiis were made as to the nature o.f such help. 



l^V^ PISA CONFERENCES 

The conferencpB of r epresen t a c i ve s f rom nonprofit o rgani'zat ions 
in Che public interest community were held on May 2 and^June 13, 1977. 
Hy . Bert Cowl an of PISA cfiaired both sessions, assisted by Mr, Andy f 
HprDWitz. llie authors of the PIE-C report and members of thly, ConmissioA 
sea ft also attended each time. Commissioner Karpatkin and-^inuaz Drdayer , 
one of the aujlhors of the New York University report, weVe able ^to attend 
the^ second meeting. Tlie list of rcpreHOnCati ves follows: 

(■■' 
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r , Donn'a Allen / ' 
^ '*3dia Re pore to ^omen ' » 
.ashingcon /'XK C/ ^ 

i. Gertrude Barnstone 
^6K&B Civil Liberty Foundation . 
Otiston , Texas \ 

r. Charles, E. Bryant' * 
' ouis A, Martinet Legal Society 
•aton Rouge J Louisiana 

'^^^ \J' 

^ )r|. Carl Clark 
^ lonspur Medical Foundation 
' ' 'field ^Of fice : f ' 

. Jatorrsvil le s Maryland ' _ /' 

. ■ ' C'^^' ' 

is . Phyl lis Cole \ " 
Peoples Computer Company* 
^enlo Park, California. 

Mr,' Louis Hausman ■ 

National Co unej.1 on Che Aging 

Washingconj D, C. ^ 

mV , liayTie fioriuchi * 
Japanese^Amer lean Citizens League^ 
Washington, C, 

Ms. Marion Hayes Hull 

Cable Communications Re^ourQe Center 

Washington J D. C: 

MSj, Katherine I^ntague ' , 

Southwest Reaearch & Information 
Center 

Albuquerque , New Mexico ' ^ 

Ms , Irene Kesse 1 ' 
Consumer Federa|ion of=-AmeriW 
Washington, D, C, 

Ms. Annie King Phillips 

National Association of Neighborhood 

Health Centers 
Washington , ''D. C . 



Mr. Mart in'^Rogol 
* National Public Interest 
Research Groups ^ 
Washington, C* - ' 

Mr, Mark SilKergeld 
Consraefa Unioti ^ 
Washington J CI ' ^ \ 

D^^. David ' Horton SmiCh ^ 
Bo^^ktn College ^ 
.Chestnut Hillj Massa^usetts 

Mr . Tom Thomas 
National Fede'ration of 

Gommunit 5^ Broadcaster a 
Waahington, D. C. 

Ms. Deborah Sanchez Wunderbaura 
Comni-ssion og Spanish 

Splaking Affairs, 
Lansing J Michigan 

Ms , Jan . ^mmerman 
Nacioi^il Wom'en*s Agenda 
Santa Monica , California 1* 
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BACKGROUND , 
In ^1975» the Indiana (Jraduate Library ychool completed a lar^^e-- 
scale study, sponsurod by the National Selene^ Foundation (NSF), on the 
acquisition of materials by libraries and the economic status of scliolarly, 
scientific, and technical louruals, wtiich depend heavily on libraries 

y / " 

a market* The study invoL\?e(Kcliii analysis of questionnaires filled 



out by libraries and jtiurnal- pub-H^^rs. 



• '; 



Th ^ 1 i b r a r 1 e s surveyed s ii o w e d 
a marked^ alilf t in tliuir materials budgets from bouks to periodicals in 
X thu period ifran l96tfTb 197 3. Fry and-^VVhi'Le have delivered a follow-up^ * 

survey of libraries to NSF, which shows a continuance an 1974-76 of the 

V 

i-arlier trend. As for publishers, subscription levels showed a generaily 
iipward trend, but not all pub 1 1 she rs' wt re in sound financial condition 
liAiile cojnriitH^lal publishers had adequate reLuniH, society publishers liad 
small b^it positive margins, and many universlLy presses were operating 
aL iricr^^siug deficits. It was this part of tUo original Indiana Uni = 
verslty study on which thy survey by CONTlj builds. ^ 



1/ S«>fe{no£e 2 15, at ^12 7 Hu^a 
1/ Id. 
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THE SURVEY ^ • J ' . ' , 

Tne s.urvey.h.d . cwo^fold purpoa., firsi, ^ aln,e<f to discover^ ^ 

Journals curr.nay provide copies of back articles or Isa^i^ • 
provision for. authorized r,prod,eUon. either dlfectly or by^.eane jf ah 
- .«ent. second, ,he survey at.e„pted ,o' «au«e the ^llln8;esB" of piu.hers" 

.0 participate 1„ so^ .o.t^f .d^ttonai .iaaringhouse o>echanl» fdr che 
•■..uthorl.lng of reproduction and the collection and distribution^ fees. 
A subject of particular interest was the a™ot„f of payment that^ publishers- 
.would expect' to receive for authorization to make copies. / 

T..e Indiana University Researchers updated the castas list of ' ' 
'puoMsUers^nd journals used In the earlier survey. l,.e final 

almost l.;oU publishers of about 2 . 5UU Journals. Over 500 publishers filled/ 
out questionnaires coveri„,' al4st l.UUO journals. t^e overwhelming n^Jority 
of these- publishers are s^all. ,30, of th™ put out only one lournal. Further: 
...o.«..,aost of the journals are s,„aU= over half have fe«^r than 3.OOO. sub= 
-rlptlons., While 90. of the responding journals had r.^lstered for copy= ^ 
riMhc-only 6U. of the journals ^,ieh did not respond hi ^glstered. Tl.e 
questionnaires were „a iled , out in Kehruary. 1977. and thS^ eutoff date for 
re^aes was In Hay, thus,^t.e new law s ,ot yet in effect, and plan« for^ 
^Ue Cop.,ri«nt Clearance Center , were st 111 only in the fonnulatlve. ,ta«e 
and not widely know,. These considerations affect the Interpretation „r 
Huiiii^ of thp responseH. . ^ ' ^ 
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f'^ ^ ^ FINDINGS 



Journals and Fees 



At the time pf the surve'y* more than half of the responding jour-- 



nals sold replants directly and a^out a third through an agent; the dcnil 
nant agents used are Xerox University Microfilms and Informajlon Unllraited,^ 
A typical charge for a reprint ^ a ten-^page article $5* Jourrtals v^ich 
did not the^n s^l reprints said they hypothetically would be willing to 
.settle for a lesser fee* Two-thirds of the Journals generated less than six 
reprint orders a week: at the other extt-emei 13% generated 150 or 'jmore each 
week. About half ^ the journals s^id they filled orders vri. thin five days* 

Half of the' copyrighted journals expected no royalty payments from 
any participation in a national clearinghouse. A majority of the ranainder 
would have accepted a 50--cent payment ^ but m small minority held out tpt $5 
or more* As for microfonn editions* Journals preferred to sell them through 
\\ agent, rather than directJ/y; in addition, they wi?^e largely unwilling to 
pggtmit unrestricted espying from micro forms, ^4 It her of current or back 
l^ssues*' Willingness to permit copying fran paper issues ras also low, 
except for copying of back issuer by nonpr^f i t Jorgan^a tlons . ^Most pub- 
lishers not then supplying reprints pho tcfc^jpife s expressed an unwil^ 
ilngness to do so in the future , 

1- 

Publlsh ers and Services 

— - - - 

* One may also state the results of the survey by characterizing 
publishers rather tl£n JournalSp^ publishers preferred to license ^ 
reproduction and supply reprints directly as opposed to delegating ^ ■ ^ 
those functions/to a clear inghousti . A large majority of publishers ^^ 




was willing to accept telephone wrderSi *but few pubj^shers saw merit in^ 
other modes of Celecommunlta^lon* Similarly, publishers preferred .payment 
with each order^and disliked open_ or deposit ^accounts • 

^ * Tlie time at which this survey vas conducted' needs to be qonsldered^^^ 



assessirig the results* Since the plans for the Cop5rright Cleag^nce Qfnter 
were only in the formulation stage and not /^ddely known, the hypothetical 

- V 

questions about participation in a clearinghouse had ar^ abstract character, 
and the. responses may not necessarily indicate the le'^el of fedlllngness to 
participate in the CCC or other actual body* In addition^ one should re- 
member that the bulk q£ the respondents publish only one journal and do not 
have a sophieticated k|nowledge''of the i^rklngs of copyright, - This helps to 
account for the lack ojp ekpectatlon of r^enues from copying fees and fear 
of organizational encimbrance from a clearinghouse j It may also 'explain 
the unreasonably high fees expected by some. Those high expectations could 
also bp' interpreted as restating an unwillingness to participate or as 

reflecting a desire to maintain circulation by making cdpjd.ng vary 

/ ^ . ■ 

expens ive .( 
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. • InpUcationB for the Devell^ent of a Royaltv 

Payment Mechanism . ' _ 

.CONTRACTOR: Ki,g Rasaarch^. Inc. ' 

. AUTt&RS: ^- Donald W, King and othere 

^ NTIS ORDER NO.: ,pb 27-8 Tnn -i w, 
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BACKGROUND ^ 

. . ' ' 

Thia study was funded and aponaored by ^hree organizations: ' 
Che National Conmiasion on Libraries and Information Science "(NCEIS)! 
the National Science Foundation (NSF). and CONTU. The need £„ it became ^ 
apparent when the Working Group o f^h^ Conference on Resolution of 
Copyright Isauea (CORCI) found itself^^able tb, agree on t^ actual 
volume of library photocopying The Jferen.e\which had|een organized 
- in 1974 by the Register of Copyrights ind the Chairman of NCLIS. agreed 
m 1975 to participate in drawing up a Request for Proposals. NCLIS 
was joined by the National Science Foundation, and in 1976 the contract 
was let to Market Facts, Inc. (later King Research). Soon thereafter. 
CONTU added funds to enable a detailed analysis, of the transactions 
of the Minnesota Interlibrary Telecommunications Exchange (MINITEX) 



THE SLJRVEV 

The contractor secured from the National Center for Educational 
Statistics (NCES) and other sourcea a master list or sample frame of 
, over^ 21,000 Ubraries in the United States, a list believed to include 
most ^ibra^ej^f any consequence except for public and private elementary 
and seco^aM eohool 1 ibraries/which are considerably more numerousf 

• ■ il- ' . • ■ N ., 
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Libraries. ware divided /into four kinds or cypes : academic. pubHa, federal, 
and special (the latte^ ^freq-lently tuC not" always serv,ing for-profit organic 
iations)^ A flfl„ple of 360 libraries was dra^ eo as Co f u 1 1 y ^represent eacK 
type. While mos* of the sample was chosen randomly, a number of the largest.^ 
libraries were deliberately ehoeen beeauee'of the scafe of their photocopying 
activities . ^Responding libraries reported only, on photocopying done on ' 
- machines operated or supervised by staff members; unsupervised (including 
coin-operated) machines were excluded. The libraries in the sample frame 
had over 35,000 photocopying machines, of which 20,000^ were used exclusively 
by staff. ■ ■ ^ • \ 

The numb'eis found throughout the King Study generally constitute 
HlHiiii ^6gd an projections against the nationwide sample frame, rather 
than actual data or observations . from which the estimates are extrapolated. 
The estimates are subject to varying am^t s of uncertainty, depending 
on the number of observations or the length of time in which thi^ were ' 
made. Estimates about photocopying in one kind of library are therefore 
often subject to a greater amount of uncertainty than efltimates about 
all libraries. One of the reasons for adding the MINITEX part of the 
Btudy was to-proyide^a basis for checking the results of the national 
library survey, and the results agree quite well. 

BINDINGS , • . 

Jhe following tables present some. of the basic results for the 
calendar year 1976. Some totals may not add exactly due to rounding. 
Materials of indeterminate copyright status are not included in the stated 
totals ot numbers of coMies made from copyrighted works, Tl,e unK a f 
is a complete document , Jhether o 



c o un t 

ne page or twenty pages long. 
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^ HALF OF COPYING COMES FROM COPYRIGHTED WORKS 
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1 


2 


4 


5 - 


Type of 


No . of 
Libraries 
(x 1,000) 


Av, No./ 

0 f G Opifi 8 

(x 1,000) 


) Tot . No . 
(-1x2) 


% copy^ 

L i.g IlL €Q 


No . copyrighted 
c opie i 
(- 3 X 4) 


Librar y 






(x 1 ,000,000) 




(x 1,000,000) 


Public , 


8.3 , 


1.1 


6A 


371 


24 


Spgc 1 9 I 




J . 1 


26 


69% 


18 1 


Ac ademic 


; 3.0 


^ 5.5 


17 


48% 


g 


Federa 1 




4.9 


7 


58% 


4 


U,S. Totils 


21.3 


5.4 


114 


47% 


54 


1/ See text , 


pp. 3-4. 




4 


s 





The above table shows that, for all kinds of materials about 




hai,f of copies made came from copyright^protected works, Th"e 114 million 
copies amounted to about 1 billion pages; copyright status could rtot 
be determined in 17 million copies. The next table shows that, for all 
kinds of libraries throughout the Unit^ States, serial publications 
accounted for most copying of copyrighted works j 
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Due to, the unclear Interpretation of some of the definitions 
in. Section 108 of the new law, and without prejudice to their rcflolutioh , 
King ^search felt it^necesBary to'break down copying into three kinds 
of services; copying for ordinary local users, includini employees ot' 
organizations. servaKby the library , copying for users at another branch 
. within aA overall libJacy system, and copying for interlibrary loan. ' 
As the a€xt table shows, for all kinds of libraries and materials, copying 
for local uses ^/aa the dominant activity, 

0 

1/ 

MOST COPYING IS FOR LOCAL USERS ~ 

} - . ' 

* 1 2 3 - 

No. copies I copy- No. copyrighted 

,. • (x 1,000,OQO) - righted • copies (= 1 x 2) 

kind of ■ I . 1,000,000) 



Serv ic e 



T 



Local Use 76 „ 412 31 

Intrasystem 27 47X 17 

Interlibrary U ^ 50;^ ^ ^ 



Loan 



U Qt. King Study, pp. 45, 47, 49, The table on p. 47 has two typoeraphica 
errors m the "All Libraries" row in the sixth and tenth columns. ^ 



An area of particular interest was that of copying from 
copyrighted serials for interlibrary loan . The King Study revealed that 
the CONTU Guidelines (see pp. 136 of this report), in combination with 
provieions of the Copyright Law itself, greatly reduced the. number of 
such copies needing fluthorizat ion , There were 3,8 million such copies 
ttiade in 1976, a number reduced to 2.4 million if one excludes copieH 
made from serials over five years old. The exemptions for replacemont 
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o£ damaged or missing items and for classroom use further reduce the 
number to 2;0 million. After applying the CONTU Guidelines, which permit 
up to five copies per serial title for each requesting library in a given 
year, there retrain 500,000 remaining copies needing authorization. The 

9- 

Status of material ove^ five years old remains unclear , however , making 
this estimate a lower limit . ^ 

The distribution of copying, by size of library, was quite 
uneven. Large libraries dominated: in particular, 201 of all libraries 
accounted for almost 80% of copies made for local users and almost 75% 
of tho^^e Wade fo^ inter! ibrary loan. Indeed, since the number of supervised 
machines in the libraries surveyed was smaller than th? nimber of libraries 
themselves , some must have had no supervised machines at all.^ 

The distribution of copying was also uneven with /espect to 
source materials, especially serials,^ Although copying from journals 
seemed to bear 'little or no relation to circulation levels, 20% of them 
accounted for almost 70% of copies made for local use and over B5t made 
for inter! ibrary loan. If all the exemptions for interlibrary loans were 
appliedj 90% of sirial titles would have 50 or less copies made^.needing 

aut hor izat ion ^rom them throu^hou^ the country. Very fewj if any, would 

i 

have 100 or mcft^ Buch copies , 

In addition to counting photocopies and estimating totals, 
the King Study also asked libraries about their preferences regarling 
the design of a mechanism to collect and distribute royalties for photo^ 
copies needing authorization under thp copyright law. Describing the 
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cholef to be made beCvgen a aysten of completa reporcing of copying 
activity at one end, and a' system of minifliw reporting At the-otheti 
tha report noted that greater accuracy in tfolleetion and distribution 
of ^lll^enU* iiO'uld r€quir0 a more complex and costly system. Librarians 
seamed ^o prefer a simpler^system which , alchough. less eKact in its 
pajR&ents, would beHeasier. to administer. 
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APPENDIX J 

SELECTED^^PROVISIONS OF THE COPYRIGHT ACT OF 1976 AND 



' COPYRIGHT OFFICE. REGU^TIONS 



§101. ^finitions 
* * * 



A ''collaeti^e work*' is a work, sucH as a pariodical iiiua, 
anthology or encyclopedia , in which a number of contributions , 
constituting separate and independent works in themselves, are 
assembled into a collective whole. \ 

A ''compilation'* is a work formed by the collection and assem- 
bling of preexisting materials or of data chat are selected, coordi 
nated, or arranged^ in such a way tha<^he resulting Vork as a j 
whole constitutes an original work of authorship* The term '*eom^ 
pilation" includes collective works. 

"Copies" ate material objects , other than phonoreeords , in 
which a work is flxed^ by any method now known or later developed , 
and from which the work can be perceived J reproduced, or other*' 
wise communicated, either directly or with the aid of a machine 
or device. Th^ term "copies" includes the macerial object, 
other than a phonorecord , in which the work is first fi%ed. , 



A work IS "created" when it is fixed in a copy or phdnorecord 
for the first timi; where^a work is prepared over a period of 
time, the portion Npf it thatfhaB been fixed at any particular 
time constitutes the* work as of that time, and where the work 
has been prepared in different versions, each version constitutes 
a separate work . jj 

A "derivative work" is a work based upon one or more preexist- 
ing viorks , such aiP a translatiofi , musical arraiigemetit*,^^ 4rMatiza" 
tion, t ic t ional izat ion , motion picture version, |ound recording, 
art reproduction, abridgment, condensation, or any other form 
in which a work may be recast, transformed, or adapted. A work^ 
consisting of editorial revisions, annotations, elaborations, 
or other modifications which, as a whole, represent an original % 
work'of auchorship, ii a "derivative work," 

A "device", "machine"^, or "process" is one now known or later 
developed. *, * ? ^ ^ ' ^ 

To '^display" a work means to show a copy of i.t , either directly 
or by, means of a film, slide, television im^ge , or any other 
device^ or process or, in the case of a motidn pictur^ or other 
audiovisual work, to show individual images^ nonsequent ial ly . 

A work is' "fixed" in a tangible medium of expression when its 
embodiment in a copy or phonorecord , by or under the authority 
of the author, is sufficiently permanent or stable to permit it 
to be perceived, reproduced, or otherwise comunicated for a 
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period of more than transitory duratioh. A wotk eonsisting 
of sound a J images, or both, that are being transmitted, ia 
"fixed" for purposes , of this ^itle if a fixation of the work 
ia bfeing made iimultaneously with its tra^toission . . 



f . "Literary w^rka" are works, other than audilvisual works, 

expressed in words » nimihers ^ or other verbal or nimerical symbols 
or indicia^ regardless of the nature of^ the material objects, such 
as books, per iodicals , manuscripts , phonorecords , film, tapes s 
disks, or cards, in which they are embodied, 

* * * ^ • 

9 

A "pseudon^ous work" is a work on the copies or phonorecords ' 
of which the author is identified under a fictitious name, 

"Publication" is the distribution o£ copies Q^phonorecords 
of a work to the public by sale or other transfir of ownership, 
or by rental, lease, or lending. The offering to distribute ' 
copies or phonorecords to a group of persons for purpdsea of 
further distr ibi^tion , public performance, or public display,, ^ ' 
constitutes publication, A public performance or display of 
a work does not of itself constitute publication. 

To perform or display a work "publicly" means - 

(1) to perform or display it at a place open to the 
public or at any place where a substantial number of 

- persons outside of a normal cifcl^of a fami/ly and 
its social acquaintances is gathered; or j 

(2) to transmit or otherwise communicate a'Vperfor^ ^' 
mance or display of the work to a plicfe" speci f ied ' by 
clause (1) or to the public, by means of any device 

or process, whether the members of the public capable 
♦ ^ of receiving the performance or display receive it 

in the sam^^lacaor in separate places and at the 
same time or at diffe^rent times. 

/ 

' " * * * g 

A "work made for hire" is = 

(1) a work prepared by an eroployee within the scope of 

hie pr her employment'; or ^ ' r 

(2) a work^specially ordered or commiasioned for use 
as a contribution to a coiiective work,\as a part of 

a motion picture or other audiov isua^l woVk, as a trans- 
lation, as a supplementary work , as a compilationi as ' 
an instructional text, as. a-fest, as answer material '\ 
for a test, or as an atlas, if the parties expreBsly 
agree in a written instrument signed by them that the 
work shall be considered a work made for hire » 

■ * * * 
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i 102. Subject matter of eopyrigh't : In general/ 

(a) Copyright protection subsists j in accordance with«thia 
title, in original works of authorship fixed in any tangible 

^medium of expression, now known or later developed, from ' * 
which they can be perceived, reproduced, or ottierwise 
communicated, either directly or with the aid' of a machine 
or device. Works of authorship include the .following categorieg 
(1) literary works; 

(Z^mMBicBl works, including any accompanying words; 

(3) dramatic works, inclding any accompanying music; 

(4) pantomimes and choreographic works; 

(5) pictorial, graphic, and sculptural works; 

(6) motion pictures and other audiovisual works; and ^ 

(7) sound recordings, , 5 

(b) In no tfase does copyright protection for an original 
work of authorship extend to any idea, procedure s process , 
system, pethod Gf operation, concept, principle, or discovery, 
regardless of the fo^r^ in which It is described, explained, 
illustrated, or embodied" in such work. ' 



§ 103, Subject matter of copyright J Cpmpilations and darivative 
works ^ ^ ■ 

(a) The subject matti^t of copyright as specified 
102 includes compilations, #nd derivative works, but protection 
for a work employing preexasting material in which copyright 
subsists does not extend to any part o^ the work in which such 
material has been used unlawfully, ^ 

(b) The copyrigfi^ in a compilation or derivative work extend 
only to the material contributed tfy the author of such work, as 
distinguished from the preexisting material ^employed in the 
work , ana does not imply any exclusive right in the preexisting 
material. The copyright in such work is independent of, and 

'does not affect or enlarge the scope, duration, ownership ^ 
or subsistence o4, any copyright protection in the preexisting 
mater ial , \. ' 

* * * ^ 

I 106. Exclusive rights in .,'copyrighced works 

Subject to sectibns 107 through 118, the owner of copy= 
right under this title has the exclusive rights to do and to 
authorize .any of the following: 

(1) to reproduce the copyrighted work in copies or 
phonorecards*; , > 

02) to prepare derivative works based upon the 
copyrighted work: 

(3) to distribuce copies or phonorecords of the '- ^ 
copyrighted work to the public by sale or other trans^fer 

of ownerBhip, or by rental, ^ease, or lending; 

(4) in the c3ee of literary, musical, d^^amatic, and 
ahoreoferaphic works, pantomimes, and motion pictures and 
other audiovisual works, to perform the copyrighted work 
publicly; and 



(5) in the case o f*,li te/ary , musical, dramatic, and 
choreographic' works r -pantomimes, and picCorial, graphic, 
=* 'or sculptural works, including the individual images of a — 
motion picture or other audiovisual work, to di^lay the 
qopyrighted work publicly » ' ' 

#\ 

§ 107, Limitations on exclusive rights: Fair use 

Notwichstand ing the provisions of se=%tion 106, the fair use 
of a copyrighted work, including such use by reproduction in 
copies: or phonorecords or by any other me^ns specified by that 
section, for purposes such as criticism, comment, news reporting, 
peaching (including multiple copies for classroom use), scholar^, 
ship, or research, is no^ an infringement of copyright. In ^ 
determining whether the use made of a work in any particular 
case is a fair use the^ factors to be considered shall include 

(1) the purpose and character of the use i including 
whether such use is of a commircial nature or is/for 
nonprofit educational purposes; 

(2) Che nature of the copyrighted work; 

(3) the amount and substantiality of the portion used 
*n relation to the copyrighted work as. a wholes and 

(4) the effect of the use upon the potential market 
for ©r value o f c he Copyrighted work, 

§ lOH. Limitations^on exclusive rights; Reproduction by 

libraries and archives * ^ 

(a) Notwithstanding the provisions of section 106, it is 
not an infringement of copyright for a library or archives, 
or any of its employees acting within the scope of their 
employment, to reproduce no more than one copy or phonorecord 
of a work, or to discribute such copy or phonorecord, under 
the conditions specified by this sec tion ,y i f 

(1) * the repr'oduct ion or distribution is made without 
any purpose of direct or indirect comtu ccial advantage; 

(2) the collections of the library or archives ar^ * 
, (i) open to the public, or (i i ) available not oal y to 

researchers affiliated with the library or arcrfTv^'s 
or with the instiiution of which it is a part, but also 
to other persons doing research in a specialized field;' 
and 

(3) the reproduction or distribution of the work 
^includes a notie'e of copyright. . ■ 

Xb) Ttv*? bright* of reproduction and'. d i'st ribut ion Sunder 
this sedtion apply to a copy or phonored&rd of an unpublished 
work difplicated in facsimile form solely for purposes of 
preservation and security or for deposit for research use in 
another library or archives of the type described' by clause 
(2) if subsection (arT^T^The copy or phonorecord reproduced 
is curreintly in the c o 1 1 ec c ions o f the library or archives. 
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(c) The right of reproduction under this saction applies 
to a copy or phonorecord of a published work^plicatad in 
facsimile form solely for the purpose of replacement of a 
copy or phpnorecdrd frhat i ^ damaged ^ deteriorating , lost, 
or stolen, if the library or archives has, after a re&sonable 
effort, determined that an unused replacement cannot.be 
obtained at a fair price. ( 
, J^^^ The rights of reproduction ^and distribution under 

this section apply to a copy, *ade from the collection of 
^ library or. archives_where thk user makes his or her request 

from that of another libraE/y or archives ^ of no more than 
one article or other contribution to a copyrighted collection 
or periodical issue / or to a copy or phonorecord of a small 
part of any other copyrighted work, if — ^ 

(1) the copy or phonorecord becomes the property of 
the 4ser, and the library or archives has had .no notice 
that the^copy or phonorecord would be used for any 

^ purpose other than private study, scholarship, or 
research ; and 

(2) the library or archives displays prominently,,: 
at the place where orders are accepted , and includes 

.on Its order form, a warning of copyright in accordance 
with requirements that the Register of Copyrights siisll 
prescribe by regulation. 

(e) The rights of reproduction and distribution under this 
section apply to the entire work, or to a substantial part of 
it. made from the collection of. a library or archives where 



the user makes his or her request or from that of another . 
library or archives, if the library or archives has first 
decermined, on the basis of a reasonable investigation, 
that a copy or phonorecord of the copyrighted work cannot 
be obtained at a fair price, if 

(1) the copy or phonorecord becomes the property of 
the user, and the library or archives has had no notice 
that the copy or phonorecord would be used for any 
purpose other than private study, scholarship, or 
research ; and ' 

(2) the library or archives displays prominently, at 
the place where drders are accepted, and includes on 
Its order form, a warning o{ copyright in accordance^ 
with requirements that ch#^Register of Copyrights 
shall prescribe by regulation. 

( f ) Nothing in this section 
^ (1) shall be construed to impose liability for copyright 
infringement upon a library oc archives or its employees 
for the unsupervised use of reproducing equipment located 
on Its premises: Provided , Ihat such equipment displays 
a notice that the making of a copy may be subject to 
Che copyright law; . " 

(2) excuses, a person who uses such reproducing equip- 
^ment or who requests a copy or phonorecord under sub- / 
section (dj from liability fpr copyright infringement 
for- any such act, or for any later use of such copy or 
phonorecord, if it exceeds fair use as provided by 



section 107; 
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(3) shall be construei to limit the reproduction an^ 
digtribution by lending a£ a limited nimber of copies 
an^ excerpts by a librar^ or archives of antaudiovisual 
ndm program, subject to clauses (l) , (2), and (3) of 
subsection (a) ; or ' 
(4) in any way affects the right of fair use as 
provided by section 107,, or any contractual obligations 
aasumed at any time by the library or archives when it 
obtained a copy or phonorecord of a work in its collections 
{%) The rights of reproduction and distribution under this 
section extend to the isolated and unrelated reproduction or 
/distribution of a single copy or phonorecord" of the same 
material on separate occasions, but do not extend to cases 
whys the library or archives, or its employee 

- (1) is aware or has substantial reason to believe that ' 
It IS engaging in the related or concerted reproduction 
or distribution of multiple copies or phonorlpords of 
the same material , wljecher made on one occasiln or = 
over a period of time;, and whether intended filr 
aggregate use by one br more individuals or Mr 
separate use by the individual members of a group; or 

(2) engages in the systematic reproduction br 
distribution of single or multiple copies or phono-^ 
records of material described in subsection (d)- 
?rovided , That nothing in this clause prevents a \ 
Library or archivei from participating in interlibrary \ 
arrangements that do not have, as their purpoae or 
effect, that the library or archives receiving such 
copies or phonorecorda for distribution does so in 
such aggregate quantities as to subetitute for a ' 
subscription to or purchase of such work. 

(h) The rights of reproduction and diatributibn under this 
section do not ^^ly to a musical work, % pictorial, graphic 
or sculpturaT work, or a motion picture or other audiovisual 
work other than an audiovisual work dealing with news 
except that no such limitation shall applywith respect 

to rights granted by subsections (b) and (cT), or with 
respect to pictorial or graphic works publialhed as illus- 
trations, diagrams, or similar adjuncts to works of which 
copies are reproduced or distributed in accordance with 
subsections (d) and (e) . 

(i) Five years from the effective date of this Act, and 

at five-year intervals thereafter, the Register of Copyrightg 
after consulting with representatives of authors, book and 
periodical puhlishers, and other owners of copyrighted 
materials, and with representatives of library users and 
librarians, shall submit to the Congress a report setting 
forth the extent to which this section has achieved the 
intended statutory balancing of the rights of creators, • 
and the needs of users. The report shouM also describe 
any problems that may have arisen, vand pfesent legislative 
or other recommendations, if warranfed 
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§ U7,. Scope of BKCluaiv^ riihtsj Use in conjunction with 

computers and sijfliUr information syBtema 
Notwithstanding thf pi-ovisinna of sectionB 106 through 116 
and 118, chis title does "^t afford to the owner of copyright 
m a work any greater lesser rights with respect to the • 
use oJ the work in Conjuoction with automatic systems capable' 
of scoring, processing, retrieving, or tansferring information 
oi/m conjunction with an/ aioUar device, machine, or process 
than those afforded to j^„fks Uftder the law, whether title 17 
or the conunon law or BtacUtes*of a State, in effect on 
December 31, 1977, as held applicable and construed by a 
court m an action broughf Under this title. 



Laws 



i 301- Preemption with reSPect to other 1l„ 

(a) On and after January I,, 1978, all legal or equitable 
rights that are #!qui,valenC to «ny of the exclusive rights 
Mithm the general scope flf copyright asropecified by sectin 
106 in worlcs of authorship 'hat are fixed in a tangible 
mediun of expression and ccoje within the aubjact matter of 
copyright as specified by sectiona 102 and 103, whether 
created before or after th'^ date and whether published 
or unpublished, are goveSBed exclusively by this title 
Thereafter, no person is entitled to any such right or 
. equivalent right in any gych „Ofk under the common law 

Or statutes of any State. 

(b) Nothing in this ticie amtulsor limits any rights 

or Remedies under the comabn law or statutes of any State 

with respect to — 

(1) subject matter thflt doea not come within the 
subject matter of copyriiht specified by sections 
102 and 103, including wOrkB of authorship not fixed 
in any tangible medium fl* expression; or 

(2) any cause ofactiflO ariging from undertakings 
conmenced before January I, I978; or 

(3) activities violat iHS legal 'or equitable rights 
that are not equivalent any of the exclusive 
rights within the geners'l scopp of copyright a's 
spec if 1*^4^^ section lofe. 

^ * * * 

(d) rft^ng in this titlP annuls or limits any rights or 
rpmedips unflpr any other Pederal gtatute. 

Jk 

5 302. Duration of copyright:: WoMts created on or after 
January I, I97y 
(a) In General. - OopyriSht in a wor^ created on or after 
January I, 1978, subsiBta ffOm its creation and except 
as provided by the £oll„wi„g aubapctions, endures for a 
term consisting of the U f the author and fifty years 
after the author's death, V 



3:: J 



J 

J-8 » 

• * * 

tJl- " ^" ' - - " prepared by 

«duL^" work for hire. th« Lpyright 

endures for a cera conBiafini of the life of the last 
aurviving author^nd fifty years after auch last aurviving 
author's death. ouiviving 

;^c) AnonyiDous' Works. Pseudonymous Works, and ' Works Made 

work u 'f'^ ^" anonymous work, a pseudonymous 

work, or a work made for hire, the copyright endures for^ 
term of seventy-five years from the year of its first 
publication, or a term of one hundred years from the year - 
oi Its creation, whichever expires first, 

* * * , ^ , 

§ 401. Notice of copyright: Visually perceptible copies 

this itlf is . M"'H"f Whenever a work protected under 

this title IS published m the United States or elsewhere bv 
authority^of the- copyright owner, a notice of copyrigJt as ' 
provided by this section shall be placed on all publicly : 
distributed copies from which the work can be visually 
perceived, either directly or with the aid of a machine 
or device^ , 

(b) Forn of Notice. ~ The notice appearing on the copies 
shall consist of .the following three elements : ' . , 

(1) the symbol SJ (the letter C in a circle), or the \ 
word Copyright", or thh abbreviation "Copr."- and 

(2) the year of f irfft publ icat ion of the work- in 

the case of compilationk or derivative works incorporating 
previously published material, the year date of first 
publication of the compilation or derivative work is 
sufficient. The year date may be omitted where a pictorial 
graphic, or sculptural work, with accompanying text matter ' 
If any. is reproduced in or on greeting cards; postcards ' 
stationery, jewetry. dolls, toys, or any Useful articles' 
and / • 

(3) the name of the owner of copyright in the work 
or an abbreviation by which the name can be recognized 

or a generally known alternative designation of the owner 
(c) Position of Notice. — The notice shall be affixed 
to the copies in such manner and location as to give 
reasonable notice of the claim of copyright. The Register 
of Copyrights shall prescribe by regulation, as example, 
specific methods of affixation and positions of' the ' 
notice on various types of works that will satisfy this 
requirement, but these specifications shall not be 
considered exhaustive. 



/ 



J-9 



S405^ Notice of copyright ; ^issif>n of notiea, 

(a) Effect of Omigs ion. on GopyrEi^ht . — The oaission of 
the copyright noEice prescribed by sections 401 through 403 
from copies or phonorefcords publicly distributed by authority 
of the copyright omier does not invalidate the copyright in 
a work if , 

(1) the notice has been omitted from no more than 
a relatively small number of copies or phonoracords 
distributed to tKe public; or * 

(2) registration for the work has bean made before 
or is made within five years after the publication 
without notice, tfhd a reasonable effort is made to 
add notice tp all copies or phonorecords that are 
distributed to the public in the United Statef after 
the omission has been discovered; or 

(3) the notice has been omitted in violation of an 
express requirement in wpiting that, as a condition 

the copyright owner ' s authorization of the public 
distribution of copies or phonorecprda ^ they bear 
the prescribed notice. 

(b) Effect of Omission on Innocent Infringers. ™ ^y 
person who innocently infringes a copyright, in reliance 
upon ^n authorized copy or phonorecord from which the 
copyright notice has been omitted, incurs no liability 
for actual or statutory damages uBder section 504v f or ^ny 
infringing acts comitted before receiving actual notice^ 
that registration for the work has been made Under section 
408, If such person proves that he or she was misled . 
by the omission of notice. In a suit for infringement 
in such a case the court may allow or disallow recovery 
of any of the infringer's profits attributable to the 
infringement p and may enjoin the continuation of the 
infringing undertaking or may require, as a condition 
of permitting the continuation of the infringing 
undertaking, that the infringer pay the copyright 
owner a reasonable license fee in an amount and on 
termj fixed by the court. ' 

(c) Removal of Notice. — Protection und^r this title 
IS not affeo<ed by the removal, destruction, or 
obliteration ot the notice, without the authorization 
of the copyright owner, from any publicly distributed 
copies or phonorecords. 



* * * 



§ 407. Deposit of copips or phnnorec'ords for Library 
nf CongresB 

(a) Except, as provided by subsection (c), and aubject 
to the proviaions of Bubsection (e) . the owner of copyriRht 
or of the exclusive right of publication in a work published 
with notice of copyrighr in the United States shall deposit' 
within three months after the date pf^such publication — ' 



printed or other vL.!fi together with any 

with sueS phon^e^^df ' P^^P'^^l* »«aHal published : 
Neither, the deposit requirements of this = k 
.cquisition provisions of aubsectifn «"^""i''n.nor the 
copyright protection """^t^^n (e) are conditions of 

" in Si co;,ri^h;i^fj:rf:/^Hr"""="^' ^« 
-^-rf-i-orlP^^^^ 

Phonorecord with respect " t^"' ""^^ "P^' 
ahall provide either'fa LplL" Sph" f'"' "gulationa 
raquireaencs of this section „rf f deposit 
deposit ^ined at orL^HJ • " alternative forms of 

of- forms n? ; ":.rr:;!"« f "'"f^-rory a^chiva 
archival record o 'a"S ^^J^^^f "« « satisfactory 
financial hardahinfi „ >k '^"'"'"^ inposing practical or 
author i the owne^ Ti oovH ^nr'"' "'"^ individual 

^^^^ ■ 

C«n.V ; reasonable cost of the Library of i 

Congress of acquiring" theo; and ' \ 

or liability imposed under clauses (l) and (2) if 
such Bterson willfully or repeatedly fiif" % 
to comply with such a demand ' °^ 

(e) With respect to transmissiort programs that h«„« k 
fx.ed and , transmitted to the public fn fh' un ted Stlr.f" 
but have not been published, the 'ReBister of r„ u 
Shall, after consulting with the ulrllllj^n/^c^^lf^' 
other inrereeted organisations and officials Stabf^ ' 

Ser";r" f '''' -quisition.,throughtpo 

otherwiae. ofcopies or phonorecords of such progL 
the collection^ of the Library of Congress . 




^(1) Th* Librarian of Congresi ihall be peimit ted, under 
tha ■tandards and cond'itiona aet forth In sucK r«gUlationa, 
to make a fixation of a Cransnlsiion program directly from 
a transmiBslon to the public, and to reproduce one copy 
•or phonqtecord frort iutfh fixation for archival purpoflta. 

(2) Such regulations shall 'alio provide standards and 
proeedur8s,by which the Register of Copyriihta nay make 
OTitten dedand, upon the owner of the tight ot transmission 
rn the Unite4 States, for the deposit of a copy or phono- 
record of a specific tranimisiion program. Such deposit 
nay, at the option of the owner of the right of trane- 
Bisalon In the United States, be aceonplished by gift; 
;by loan for purposes of reproduction,, or by sale at a 
price not to exceed the cost of reproducing and supplying 
the copy oy phondrecord. The regulations established 
S under this clause shall provide reaaon,able periSda of C 
not le^«f than three months for compliance with d demana, ' 

and shall allow for extensions of such periods and 
adjustments In the scope of thT demand or the methods 
for fulfilling It, as reaionably warranted by the 
circimBtances. WlUfur failure Or refusal to comply 
with the conditions prescribed by, such regulations 
shall subject the owner of the right of transmission 
in the United State, to liability for an amount, not 
to exceed fhe cost of reproducing and supplying the a 
copy or phonorecord in question, to be paid into a 
^ecially designated fund In the Library of Congress. 
}(3) Nothing in this subsection shall be construed 
require the making or retention, for purposes 
of deposit, «^ any copy or phonorecosrf of an unpub- 
lished transmission program, the transmission of 
^ which occurs before the receipt of a specific 
written demand as provided by clause (2).. 

(4) No activity undertaken in compllancc^wlth j 
regulations prescribed under clauses (1) or (2) of / 
subsection shall resVt In liability If Intended f ' 
solely to assist In t^e acquisiclon of copies or 
-phpnorecordr under this subsection. 

S 408. Copyright registration In general 

(a) Registration Penru' aslve . — At any time durine the 
subsistence of copyright in any published or unpublished 
vork the owner^of copyright or of any exclusive right",, 
in the work may obtain registration of the copyright - 
claim by delivering to the Copyright Office the deposit 
apecified by this section, together with the application 
and fee specified by sections 409 and 708.' Subiect to 
the proviaions of section 405(a), such registration la > 
not a condition of copyright protection. 

^ . ^ , . ■ 4!^ , ■, 



(b) Daposlt for CopyrlghE Registration. — Exeapt as 
provided by subsefc^ion (e), Che matarial depoiltad «or 
registration shall include - 

.(1) an Che case of an unpublished work, one cooplete 
copy or phonDreeordi 

(2) )n the ease of a published work, two compleCe , 
1 or phonorecords of the best edition^ 
in the case of a work first published dutside 
the United States s one compUte copy or phonorecord 
, as so publlBhed; 

(4) in the case of a 'eontribi^an to a' collective 
workj Me complete copy or phonorecord of the best 
editiofi of the eqlleetive work. 
Copies or phonorecords depoaited for the Library of Congre 
under section 407 may be us/d to satisfy the deposit pro- 
visidns of this seecion, iA they are accompanied by the 
prescribed application dnd fee,- and by any additional 
identif)ring macerial chat the Register may, by regulation, 
require. The Register shall also prescribe regulations 
establishing requWmments under which copies or pfiono" 
records acquijred for\he Library .of Congress under 
subsection (e) of section 407, otherwise than by deposit , 
may be used to satisfKthe deposit provisions of this 
section, 

(c) Administrative Classification and ^tional Deposit* 

(1) The Register of CQpyrights is, authorised to 
specify by regul;iitlprf tW administrative classes 
into, which works are to be pUeed for purposes of 
deposit and registration,, arid the nature of the 
copies or phonorecords to hi deposited in the 
various classes specified* iThe" regulations may 
require or permit, for particular classes, the 
deBosit of identifying material instead of copies 
^j^fjphonorecords , the deposit of only one copy or 
phEnorecord where two would normally be required, ^ 
^^^^ingl^ registration for a group Xf related 
worBs, This administrative c las^sl f icafton of 
works has no significance with respect to the 
subject matter of copyright or the' exclusive 
rights provided by this title, 

(2) Without prejudice to the general authority 
provided under clause (1), che Regiiter of Copyrights ' 
shall establish regulatiqnB 'specif ically permitting 
a single registration for\a group of works by the 
same individual author, alk first published as 
contributidM^to periodicals, including newspspers, 
within a tw^^^ontli period, on the basis of a 
single deposit application, and registration fee, 
under all of the following conditions — 



(A) if each of the works as first published 
bore a separate copyright noticr, and the name 
of the owner of copyright in the work, or an 
abbreviation by which* the name can be recognized, 
or a generally known alternative deslgnacion 

^'^^^ was ^the same in^ each noticei and 

(B) if the deposit consists of one copy of the 
entire issue of the periodical, or of the entire 
section ip the ease of a newspaper, in irfiich each 
contribution was; f lrfj^ublished| and 

(C) if the application Identifies each work' 
separately, including the periodical %pntaining 
it and its date of first publication* 

(3) As an alternative to separate renewal registrations 
under subsection (a) of section 304, a single renewal 
registration may be maddl f or a group of works^^-by the same ' ^ 
individual author, all first published as contributions 
to periodicals, including newspapers, upon the filing of 
a single application and fee, under all of the following 
conditions; 

(A) the renewal cAimant or claimants, and 
the basis of^laim or claims under section 304 
(a), is the same for each .of the works^^nd — 

(B) the works Vara al\l copyrighted upbn their 
first publication, either through sepaifate copyright 
notice and registration or by virtue of a general 
^.*^yright notice in the 'periDdical issue as a whole* 

(C) the renaWal^ application and fee are received 
not more than twenty-eight or less t^an twenty- 
seven yfeara after the thirty-first day of December 
of the calendar year in ^ich all of the works 
were first pubished; and = - 

(D) the renewal application identifies each^ 
work separately, including the periodical 
containing it and its date of first publication. 

(d) Corrections and Amplifications. ~ The Register may also 
establish, by regulation, formal procedures for the filing 

of an .application for supplementary registration, to correct 
an error in a copyright registration or to amplify the ^ 
information given in a registrarion . Such application shall 
be accompanied by the fee provided by section 708, and shall 
clearly identify the regiitration to be corrected or amplified 
The information contained in^a supplementaty^ registration ^ 
augments but does not aypefsede that contained in the 
earlier^ registration, 

(e) Published Edition of Previously Rerf|^ered Work — 
Regiitration for the first published edit^^of a work 
previously registered in unpubli^ed fofW-may be made even 
though the work as published is substantially the same as 
the unpublished version. 
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I 412. Registration ae prerequisite to eertain reffledies for 
infringement 

In any «tlon under this title, other than an action 
instituted under section 4U(b) , no award ot statutory damages 
or of attorney's fees, as providfd by sections 504 and 505. 
shall be made for — 

(1) any infringement of copyright In an unpubliihed 

work comenced before the effective date of its registratlbn; 

(2) any in^ingement of copyright comenced after first 
publication of the work and before the effective date of / 
Its registration], unles^s' such registration Is made within^ 
three months afte# the first publication of the work. 

i SOU Infringement of copyright / 

(a) Anyone who violates any of the eKclusive rights of the 
copyright owner as provided by sections 106 through 118, or who 
imports copies /or phonorecords into the United States In 
violation of sJetien 602, is an infringer, of the copyright/,,. 

I 502, Remedles\for infringements Injiinctlons 

(a) Any courA having jurisdiction of a civil action arising 
aiMer this title may, subject to the provisions of section 
of/title 28, grant temporary and final injunctions on sn.;. 
t^rms as it may doem reasonable to prevent oi^ restr In Infringe-- 
ment of a copyright, 

(b) Any such Injunction may be served an^-aiere In the United 
States on the person enjoined; it shall be operative throughout 
the United States and shall be er^orceable, by proceedings In 
contempt or otherwise, by any United States court having 
jurisdiction of that person. The clerk of the court granting - 
the injunction shall, ^en requested by any other court In 
which enforcement of the Injunction Is sought, transmit * 
promptly to the other court a certified copy of all the 

papers in the case on ft^lPn such clerk's office. 
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S 505, Remedies for infringement: Costs and attorney's fees 

In any^ivil action under this title, the court in its 
discretiorimay allow the recovery of full costs, by or against 
any party other than the United Statei or an officer thereof. 
Except as otherwise provided by this title, the court may 
also award a reasonabfe attorney's fee to the prevailing 
party p^rt of the costs, ^ 
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S 506, Crimihal offenaas - ' \ ' , 

Ca) Criminal InfrlngeaeAC . — Any perion lAo infringes s c*opy^ 
right willfully and for purposes of comercial advantaga or . ^ 
private financial gain shall be fined not more Chan $10,000 
o^ impri^ toned fot^ not more than one year, or bothi Provided, 
h owever , That any person *^o infringes wijlfully and for purposes 
.,of comercial advancage or private financial gain the copyright 
in a sound recording afforded by subseetions (1),^(2), or (3)^ 
of section 106 or the copyright in a motion picture afforded 
by subsections (1), (3), or (4) of section 106 shall be fined 
not more than -125, 000 or imprisioned for not more than one year, 
or both, for the first such offense and shall be fined not nore 
than $50,000 or imprisioned for not more than two years, or both, 
for any subsequent offense « ^ 

(b) Forfeiture ,and Destruction* ~ When any person is convicted 
of any violation of subsection (a), the court in its jud^ent of 
conviction shall, in addition to the pertalty therein prescribed, 
order the forfeiture and destruction or other difiposition of all 
infringing copies or" phonorecords and all implements u devices, 

or equipment used in the manufacture of sucli infringjtci copies 
or phonorecords « / / 

(c) Fraudulent Copyright Notice, ~ tay /person irfio, with fraudu- 
lent intent, placaa on any article a notica of copyright or 

words of the same purport that such person knows to be false, or * 
lirtio, with fraudulent intent, publicly distributes or imports 
for public distribution ariy article bearing such notice or 
wui'ds that such person knows to be false, shall hex f inpd not 
more that $2,500. ■ 

(d) Fi udulent Removal of Copyright Notice, — Any person i^o, 
with fraudulent intent, removes or alters any notice of copy-^ 
right appearing on a copy of a copyrighted work shall be fined 
not mora than $2,500* ^ 

(e) False Representation. ^ Any person wh- luiowingly makes 
a false representation of a material fact in the application 
for copyright registration provided for by section 409, or in 
any written statement filed in conrtection with the application, 
shall be fined not more than $2,500, 

* * * 

I 602, Infringing importation of copies or phonoreeords 

(a) Importation into the United States, without the authority 
of the owner of cdpyright under this title, of copies or phono 
records of a work that have been acquired outside the United 
States is an infringement of the, exclusive right to distribute 
copies or phonoreeords under section 106, actionable under 
section 501, ^ Thie subsection does not apply to = ^ 

* * * r 

(3) importation by or for an organization operated for 
scholarly, educational, or religious purposei and not for 
private gain, with respect to no more than one copy of 

, 3 t -: ■ 



of an audidvisual work solely for its archival 
pnrposas, ^and no more than five eopies or ^ 
phonorecords of any,©ther work for its 
library lending or arehival purposas, unlass 
the importation of such copies or pholToreeords 
IS part an activity conteistinf of systematic 
reproduction or distribution rengagad in . 
by such etganization in violation of the ^ 
previsions of section 108(g)(2), ^ 
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MNOUNCEMENT FROM TftE COPYRIGHT [OFFICE 
[14M-03] . ■ 

LIBRARY OF CONGRESS 
^ Copyright Office 



137 CPR Part' 201] 

[Docket EH 77-14] 

^ffi:THODS OF AFFIXATION AND POSITIOHS 
' .OF THE COPYRIGHT NOTICE 1/ 



Propoa ad Rulemaking 



AGENCY; Library of Congress » Copyright Office* 
AGTIONr Proposed'^ rule^ ' 



SUMMARY: This notice of pr^oposed rulemaking is issued to 
^inform the public that the Copyright Office of the Library 
of Congress is considering adoption of a new regulation 
Iraplementing section 401(c) of 'the Act for Gene^i Revir 
slon of the Copyright Law. That section directs the 
Register of Copyrights to ''prescribe by regulation, as 
examples,, specific Mthods of affixation and positions 
of the copyright notice on various types of works" that 
will satisfy the requirement that. the copyright notice 
"be affixed to the copies In such manner and location as 
to give reasonable notice of the claim of copyright.-' 
The effect of the proposed regulation is to provide ex- 
amples of methods of afflication and positions for the 
guidance of persons seeking to affix the notice in a 
manner and location that will comply with the statu- 
tory requirements. . ^ 



§201.20. Methods -of af f Ixa tlon and pojltions of the 
copyright notice on various types of works* 

(a) General . (1) This section specifies examples of 
methods of affixation and posiclons of the copyright 
notice on various types of works that ^11 satisfy the 
notice requirement of section 401(c) of title 17 of 
the United States Code, as amended by Pub. L, 94-553. 



1/ 42 Fed. Reg* 64374 (December 23, 1977). 




A notice coniidered "accaptabls" under this tagulatlon 
shall be, coqalda^^ad to satiafy the ^aquirTOant of that 
seetion that It ba "affixed to the copias in such man- 
ner and locdtlonls to^ve reasonabla not'lca of tha 
claim. of copyrlgrt*" fflprovidad by that section , 
^tha eKamples specif led in this regulation shall not 
be con^iderad exhauitiVe of methods of affixation 
and positions giving reasonkble notice of the claim 
of copyright . * 
. (2) The provisions of this section aro only appli- 
cable to^works first publishad on or aftft^ t^e affeg^ 
.tive data^ of this section*. The adequacy of a\ copy-^ 
right iiotice on works first published before such 
date shall be determined by the law in effect at the 
time of first publication* * 

* * * • - ' • 

*■ (e) Manner of Affixation and Position Generally , 
Ci) In/a;Ll cases dealt \wlth in tMs section, the 
accept^fcirity of a notice dependrf^' upon its being 
permanently legible tio an ordinary user of the 
wDrkj and affixed to the copies in such manner ^d 
position that it is not concealed from view upon 
reasonable examination. (2) Where,. In a partlcu^ 
lar case, a notice does not appear In one of the 
precise locations prescribed in this section but 
a person looking In one of those locations would 
be reasonably certain to. find a notice In another 
somewhat different location, that notice will be 
acceptable under this section* 

* * * 

(g) Vorks Reproduced In Haehlne--Readable Copies ^ 
For works reproduced in machlne^readable copies 
(such as magnetic tapes or disks, punched cards, or 
the like) from which the work cannot ordinarily be 
visually perceived except with the aid ofi a machine 
or device, the following constitute examples of, 
acceptable methods of aPfixatlon^and position of 
the notice: 

(1) A notice mbodled in the copies In machines- 
readable form In such a manner that on visually 
perceptible printouts It appears either with or 
near the title, or at the end of the work; 
_ (2) A notice that is displayed at the user ' s terminal 
ft sign on; ; 

(3) A notice that is Continuously on terminal display; 

* (4) A permanently legible notice reproduced on a 
gummed or other label securely afflxad to the copies or 
to a box, reel, cartridge, cassette, or other container 
used a permanent receptacle for the copies- 



[1410-03 J ' * 

Title 37 ~ P4|intSp ftadmarks, and Cqpyrights" 
CHAPTEb/iI " COPYRlto OFFICE, LIBRARY OF CONGRESS 
I 3 [pockat to 77=11] 

PART 202 REGISTMTION OF CLAIMS TO COPYRIGHT DEPOSIT 
REQUIRmfeHTS 2/ " ^ 

AGENCYi Library of Cangrass, Copyright :^ff ice . ' 

ACTIONi Finatfragulations. ' 

SUMHARYi ^is, notice is isguad to Infom cha publie that 
the^ Copyright Of flea of the Library of Cbngrass li adopt- 
ing new ragulatlona implamantlng the daposlt requlrmants 
of sections 407 and 408 of the Act for General Revision 
of the ^ap^^ght Uw, These requirements involve the 
mandatory deposit of copies or phonoreeords of published 
works' for the collections of the Library of Congrass, and 
the deposit of material to aecompany applications for 
copyright ragistration of both impubllshed arid published 
works. The affect of the proposed regulations ±bi (a) To 
axempt certain eatagorlas of published works frM mandator 
deposit. for the Library of Congress under section 407 | 
(b) to establish requlrTOants governing the nature of 'the 
mandatory deposit to be made to all other cases under sec= 
tion 407; and (^) to establish the nature of the daposlt 
to be made as part of copyright ragistratlon. 

§ 202,19 Daposit of published copies of* phonoreeords 
for the Library of Congress* - 

(a) Genaral . This section prescribes rules pertaining 
to the deposit of copies and phonoreeords of published 
works fur the Library of Congrass imde^ section 407 of 
title 17 of the United States Code, as amended by Pub. 
L, 94-553, The provisions of this se. -.n are liot appli- 
cable to the daposlt of copies and pr . records for pur- 
poses of copyright registration imder eection 408 of 
title 17, except as fxpressly adopted in S 202.20 of 
these regulations. 



* * * 



^ 43 Fed. Reg. 763 (rthuary 4, 1968), 

*Error; line should rmadi "§202. 19sDepo8it of published 

copies Qt" ^^-.^^ ^ ^ 
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Exemptions from deposlc raquiramants . The follow- 
ing categorlas of Mtarlal are Mmpt frOT tha deposit * 
raqulramenti^of sactlon 407(a) of title 17V 



A * A 



(5) Literary ^rks» Including cQmputer programs and 
automa^ted data ^^sas, published In the United Statas only 
in the form of maehlne-readabla coplas (such as magnatlc 
tape or disks, punned eards, or the Ilka) frw *miah tha 
work cannot ordinarily be visually p«:fcalyed except «lth 
the aid of a machine or devlca* Wor' ^ published In a 
form Tequl ring the use of a machine or deviee far pur- 
posas of optical enlargemant (such as film, fllmstrlps, 
slide films and works published In- any variety of micro- 
form); and works jpubllshed In visually percalvable form 
but used In connection idth opticai scanning devices, 
are not thin this category and are subjett to tha 
appllcabla deposit requlrmants. ^ ^ 

* * * 

I 202.20 Deposit of copies and phono records 
for copyright registration, 

(a) General . Ihis section prescribes rules pertaining 
to the deposit of copies and phonorecords of published and 
impubllshed works for the purpose of copyright r^latratlon 
under section 408 of title 17 of the United Statps Code, as 
amended by Pub. 94-553, Tha provisions of this sactlon 
are not applicable to the daposlt of copies and phonofecords 
for the Library ^f Congress mider section 407 of title 17, 
except as expressly adopted In S 202a9^of tKase regulations 



^ H it 



(c) Natur^ of required deposit . (1) Subject to tiia 
provisions of paragraph (e) (2) of this sactlon, the deposit 
required to aecorapany an application for reglatratlon of 
claim to. copyright under section 408 of titla 17 shall \ 
consist of I - » 



* * * 



(2) In the case of certain works, the special provisions 
set forth in this clause shall apply. In any case ^era 
this clause spaelfles that one copy or phonorecord may be 
submitted, that copy or phonorecord shall represent the best 
aditlon, or the work as first published, as set forth in 
paragraph (c)(1) of this section. 

c ■ ■ ■ ■ 
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(vll) Machlne-readabla works * In cages whare an unpub-- 
. 11 shed lltarary wrk is flKed, or a publlihed literary 
. work ig publlshad in the United Statas, only In the form 
of machine-readable copies (such as magnatlc tape'*:or dlskti 
punched cards , dr the like) from t^ich the work caohot 
ordinarily ^be perceived ^cept idth the aid of a machine 
or device, the deposit shall consist ofi 

(A) For published ^or unpublished computer programs, 
one copy of identl^fying portions of trie program, re pro- • 
ducid in a Jo rm visually perceptible idthoufc the aid of 
a machine or device, either on paper or in mlcrofQrm* 
For these purposis, "identifying porti^ris", shall mean 
either, t^ first and last twenty-five pages or equiva- 
lent imlts of the program if reproduced on paper, or at 
least the' first and last twenty-five pages or equivalent 
wnits of the program if reproduced in microform, together ' 
__wlth the page^ or equivalent imit containing the CQpyright 
notice, if any, 

(B), For published and unpublished automated data bases, 
.cDmpilatlons, statistical compendia, and other literary 
works sb fix#d or published, one cQpy of identifying por- 
tions of the work, reproduced in a fora visually percep- 
tible id.thout the aid \of a machine or device, either on 
paper or In mlcrofd'rra. For these purposes i (1) "identi- 
fying portions" shall mean either the first and last 
twentyfive pages or equivalent units of the work if 
reprodueecT on paper, or at least the first and last 
twenty-flvfe pages or equivalent imlts of ^rk if repro- 
duced on microform, or, in the case of automated data 
bases comprising separate and^ distinct data files, 
represantative portions of each separate data file 
consisting of either 50 COTpiete data records from 
each file ar the entire file, ^^Ichever is less: and 
(2) data ^ile" an(4^"flle" mean a group of data re- 
cords pertaining to a common subject matter, regard- 
less of the physical size of the records or the nimber 
of data items included In them* (In the case of re- ^ 
vised versions of such data bases, the portions 
deposited must contain representative data records 
which have been added or modified.) In any case 
wiiere the deposit comprises representative portions 
of each separate file of an automated data base as 
indicated above, it shall be accompanied by a typed 
or printed deecrlptive statement contalnlngi The 
title of the dafa base| the name and address of the 
copyright claimant; the name and content of each 
separate file vd. thin the data base. Including the 
subject matter involved, the origln(s) of the data 
and the approximate number of individual records ' 
within the file; and a description of the exact 
contents of any machine-readable copyright notice 
employed in or with the work and the manner and > 
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irequency with whiah It li displayed (e.gmr^fe^Li 

P«rceptlble copyright notice 1b placed on any coDle. 
°ontaln"'^^r'l" tape or'tS" 



3: 
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